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1 A Are we still on page four? 

2 Q Yes, we are. In 1954, 39 percent of all adults. 

3 A Oh, 39, yes. 

4 Q And today, which is some time about the time the report 

5 was prepared, all adults, 55 percent believed it caused 

6 cancer of the lung; is that right?. 

7 A Yes, yes, that is what it says. 

8 Q And there has been a similar increase in acceptance of 

9 the notion among cigarette smokers from 29 percent in 

10 January '54 to 43 percent today; is that right? 

11 A Yes. 

12 MR. JOHNSON: I believe that, your Honor, completes 

13 the deposition. 

14 (Reading of the deposition of Mr. Heimann concluded.) 

15 THE COURT: Very well. We have a live witness now, 

16 don't we? 

17 MR. JOHNSON: Yes, we do, your Honor. 

18 May I resume my seat to get my materials? 

19 THE COURT: Yes. 

20 MR. JOHNSON: Your Honor, plaintiff calls Dr. 

21 Tashjian. 

22 LEVON DONALD TASHJIAN, Plaintiff's Witness, sworn. 

23 THE COURT: You may proceed. 

24 DIRECT EXAMINATION 

25 BY MR. JOHNSON: 
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1 Q Good afternoon. Dr. Tashjian. 

2 A Good afternoon, Mr. Johnson. 

3 Q Dr. Tashjian, what is your profession? 

4 A I'm a psychiatrist, physician, medical doctor. 

5 Q And how long have you been a medical doctor? 

6 A Since 1960. 

7 Q And where did you graduate from medical school? 

8 A I graduated from the School of Medicine of the 

9 University of Pennsylvania. 

10 Q And for how long have you been a psychiatrist? 

11 A I ended psychiatric training in 1963 and have been a 

12 psychiatrist since that time. 

13 Q Doctor, could you briefly describe your educational 

14 training from undergraduate on? 

15 A My undergraduate work was done at Harvard College, 

16 graduating in 1956 and medical school work was done at the 

17 University of Pennsylvania, as I said, graduating in 1960. 

18 In 1960 through 1961, I was in a rotating internship at 

19 Pennsylvania Hospital. Then I went into a neurology 

20 residency at Jefferson Medical College Hospital from which I 

21 was drafted during the Berlin Crises Served approximately 

22 19 months in the Army as a medical officer. Came out of the 

23 service and entered a psychiatric residency at the hospital, 

24 of the University of Pennsylvania in 1962, completed that 

25 residency in 1966 became board certified, I believe, in 
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1 1969. 

2 Q And since that time could you describe your professional 

3 experience, since the time you became board certified? 

4 A I have had three major components to my professional 

5 experience over the last 20 so years. First I have, always 

6 maintained a clinical practice of psychiatry. Secondly, I 

7 have always been a teacher of psychiatry, first at the 

8 University of Pennsylvania and in more recent years at 

9 Temple University at the School Medicine where I'm an 

10 associate professor and thirdly, I have been a clinical 

11 administrator and administrator both at the Institute of the 

12 Pennsylvania Hospital where I work with adolescent patients 

13 where I developed and ran the young adult program. At 

14 Horsham Clinic where I developed and ran an adult program, 

15 and then was medical director for a number of years, and 

16 most recently for the past few months where I've been 

17 chairman of the department of psychiatry in Mount Sinai 

18 Hospital in Philadelphia. 

19 Q Doctor, let me ask you, are you familiar with the term 

20 substance abuse? 

21 A I certainly am. 

22 Q And what does the term substance abuse mean in the field 

23 of psychiatry? 

24 A Substance abuse refers to the problem caused by an 

25 individual's use of either licit or illicit medications or 
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1 drugs, including alcohol which has noxious, psychological 

2 and physical affect upon the individual over a period of 

3 time. 

4 Q In lay language would that be similar to the term, 

5 addiction? 

6 A Drug addiction, drug use, drug problem. 

7 Q Doctor, have you worked in the field of substance abuse 

8 or drug addiction? 

9 A I certainly have Mr. Johnson. 

10 Q Over what period of time? 

11 A Well, that's been a growing — I have to digress for a 

12 second, that's been a -- 

13 THE COURT: Well, would you try since this is just 

14 your qualifications, not to digress and answer the question. 

15 BY MR. JOHNSON: 

16 Q With what sorts of drugs have you treated patients, or 

17 let me ask it again. With what sorts of abuse problems have you 

18 dealt with in your professional work? 

19 A Again, starting in the sixties when we were dealing with 

20 the drug pandemic, which arose at the time of tremendous 

21 social upheaval, we were dealing with LSD, we were dealing 

22 with heroin, we were dealing with other psychedelic drugs as 

23 well as the amphetamines. Prior to that, there had not been 

24 very much attention paid to the whole field of substance 

25 abuse in — 
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1 THE COURT: Dr. Tashjian, the question is how long 

2 have you been involved in substance abuse, however you 

3 define it. Can you state when you started getting 
_ 4 interested or involved? 

5 THE WITNESS: Roughly, roughly 20, 21 years. 

6 THE COURT: Okay. 

7 THE WITNESS: Thank you. 

8 BY MR. JOHNSON: 

9 Q Which sorts of drugs of abuse have you treated people 

10 for? 

11 A As I said earlier, there were the various psychedelic 

12 drugs and heroin back in the sixties. In the seventies the 

13 emphasis, the mid-seventies came upon, alcohol. The late 

14 seventies, early to mid-eighties, the emphasis shifted, not 

15 shifted but also broadened to include cocaine and most 

16 recently now including questions of nicotine. 

17 Q And you mentioned Horsham Clinic. Did any of your work 

18 in that field occur at the Horsham Clinic? 

19 A Yes, it did. I was acting director of the substance 

20 abuse program for a 10 or 11-month period, just this last 

21 year. 

22 Q How many years did you work at the Horsham Clinic in 

23 total? 

24 A I worked at the Horsham -- roughly seven years, slightly 

25 less than seven years. 
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1 Q And what is the Horsham Clinic? 

2 A The Horsham Clinic is an independent, free-standing, 

3 private psychiatric institution in suburban Philadelphia. 

4 Q And at the Horsham Clinic did you participate in the 

5 treatment of patients with substance abuse problems? 

6 A Routinely, regularly, yes. 

7 Q And did your treatment of patients include patients with 

8 an addiction to nicotine? 

9 A Often the patients did have the addiction to nicotine 

10 but this addiction was not primary. It was not the primary 

11 reason for their being admitted to the clinic. 

12 Q Have you treated patients with the problem of nicotine 

13 abuse? 

14 A Yes, I have. 

15 Q And have you taught in the field of psychiatry and 

16 substance abuse? 

17 A Much of my teaching in psychiatry has been in the area 

18 of substance abuse. 

19 Q And that would be at Pennsylvania Hospital and Temple 

20 University Hospital? 

21 A And the University of Pennsylvania. 

22 Q And have you written in the field of substance abuse? 

23 A Yes, I have. 

24 Q Approximately how many articles have you written in that 

25 area? 
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1 A Three, four articles. Most of my work has been public 

2 presentation. 

3 Q And have you made public presentations on the subject of 

4 substance abuse? 

5 A Yes, I have. 

t 

6 Q To what sort of groups? 

7 A To professional groups, to medical groups, to lay 

8 groups. 

9 Q And at the Horsham Clinic or we're going to broaden that 

10 to the patients you've seen with substance abuse problems, 

11 what sort of persons do you see, what groups? 

12 A We see patients in all walks of life. We see patients . 

13 from all socioeconomic classes, all backgrounds, all levels 

14 of training. We see laborers, we see skilled workmen, we 

15 see managers, we see doctors, medical doctors, including 

16 psychiatrists. We see lawyers, we see judges, we see social 

17 workers, we see clergy from all walks of life. 

18 MR. JOHNSON: At this point, your Honor, I would 

19 offer the witness as an expert in the field of psychiatry 

20 and in particular, substance abuse. 

21 THE COURT: Do you wish to inquire, Mr. Mannino? 

22 MR. MANNINO: Mr. Sheffler will have a few 

23 questions. 

24 THE COURT: I'm sorry, yes, Mr. Sheffler. 

25 MR. SHEFFLER: Just a couple, your Honor, if I may. 
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1 THE COURT: Please. 

2 VOIR DIRE EXAMINATION 

3 BY MR. SHEFFLER: 

4 Q Doctor, you mentioned you've treated alcoholics for 

5 substance abuse; is that correct? 

6 A Yes, I have. 

7 Q Was that — would you estimate that as 100 or more 

8 alcoholics that you've treated for substance abuse? 

9 A I think that would be fair to say. 

10 0 Would it be true, Doctor, or fair to say that you've 

11 also treated hundreds of people who would be classified as 

12 narcotic addicts? 

13 A Yes, it would. 

14 Q Doctor, would it also be fair to say that you've treated 

15 about 10 to 15 people who wanted to give up smoking? 

16 A Yes, I have. 

17 Q And of those 10 to 15 people who wanted to give up 

18 smoking. Doctor, how many of those were treated by you for 

19 that problem as a primary problem? 

20 A All of them were. 

21 Q Doctor, you've written articles on substance abuse; 

22 isn’t that true? 

23 A Yes, I have. 

24 Q And I believe, you've written an article entitled "Drug 

25 Use Within An Adolescent Treatment Center"? 
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1 A That’s right. 

2 Q And you've written an article about group consultation 

3 procedure to change attitudes towards drugs? 

4 A Yes. 

5 Q And a group method of altering adolescent attitudes 

6 towards drugs. Doctor, in any of those articles or in any 

7 articles that you’ve written, Doctor, have you addressed 

8 nicotine? 

9 A Those articles, Mr. Sheffler, were written better than 

10 20 years, at a time where there was very little 

11 consciousness paid in all of organized medicine to the 

12 question of nicotine addiction and smoking. So, I would say 

13 those articles, very frankly, are very outdated and have 

14 only historical interest. 

15 Q Your treatment programs for the young adult published in 

16 1979 is also outdated, I take it? 

17 A Yes. 

18 Q Doctor, have you written any articles on nicotine or 

19 smoking? 

20 A Not specifically per se, no. 

21 MR. SHEFFLER: No further questions, your Honor. 

22 MR. JOHNSON: I ask the question Court to make the 

23 appropriate finding. 

24 THE COURT: You're not objecting to him testifying, 

25 are you? 
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1 MR. SHEFFLER: As a psychiatrist on substance 

2 abuse, no. 

3 THE COURT: Very well. Then he may so testify. 

4 It's not to suggest that if you.objected I wouldn't permit 

5 him to testify but there's no issue. 

6 DIRECT EXAMINATION (Continuing) 

7 BY MR. JOHNSON: 

8 Q Doctor, over the course — we got into this a moment ago 

9 in your qualifications — over the course of your medical 

10 career has that attitude of the medical community towards 

11 substance abuse changed and if so, how? 

12 A Dramatically, radically it's been changing and evolving 

13 over the 25 plus years that I've been in psychiatry. 

14 Q What was the attitude when you were first in medical 

15 school? 

16 A Well, when I was first in medical school, back in the 

17 1950's, by and large, anyone with a drug problem, including 

18 alcohol, was either trivialized or ridiculed or moralized. 

19 Q What do you mean "moralized"? 

20 A It means that we would say that this is a person who 
2.1 just wants to be a drunk, who just wants to be a lush and 

22 it's a good-for-nothing individual, it was the general 

23 attitude. If indeed we paid any attention at all to the 

24 problem of alcohol as it entered into or played a part of 

25 medical or psychiatric problems within the profession that 
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1 we work with. 

2 Q How would that attitude of moralizing apply to other 

3 drugs such as heroin or cocaine? 

4 A Well, we had the idea that only the most depraved 

5 individuals in society used any of these other drugs back in 

6 the 50 1 s or the early 60's. 

7 Q And how has that changed over time? 

8 A The change has been gradual and it's periodic and it's 

9 still changing. We come to have a more profound clinical 

10 understanding and acceptance of what addiction is. How an 

11 individual can be tied into and made dependent upon and 

12 become a slave of a particular drug and I am including here, 

13 alcohol and nicotine as drugs, which they properly are, and 

14 that physiologic/psychologic dependence upon the drug can 

15 take precedence over all else in that individual's life and 

16 it is not then — the addiction is not then solely seen in 

17 one who we would call weak-willed or one who we call not 

18 having moral fiber, but it's seen indeed as a true illness. 

19 Q Doctor, what would you consider the characteristics of 

20 addictive substances? 

21 A In general addictive substances tend to have three 

22 characteristics. One, they tend to be psychoactive, that 

23 is, they tend to affect, at least initially, upon the 

24 central nervous system, upon the brain, most often in the 

25 area of mood, most often in the area of how one feels, how 
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1 we feel. 

2 Secondly, the second characteristic of addiction is 

3 the development of tolerance and that is, that over a period 

4 of time those psychoactive benefits tend to recede and one 

5 needs more and more of the particular drug in order to 

6 maintain a steady state. 

7 So where, to use heroin as an example, when early 

8 on, using heroin there are presumably tremendous 

9 psychological and emotional repercussions of the use of the 

10 drug. After a period of time these recede and one uses 

11 heroin in order to stay normal. One then only notices the 

12 psychoactive element when the drug is withdrawn and a 

13 certain, what we call, dysphoria or very unpleasant state of 

14 jitteriness, of anxiety, of irritability begins to take 

15 place. 

16 The third and important, a very important 

17 characteristic of addiction has to do with withdrawal. Upon 

18 cessation of the drug there are certain symptoms that take 

19 place, mental and physical symptoms having to do usually 

20 with various disruptions in the cardiovascular system and in 

21 the central nervous system, leading an individual to want to 

22 go back and use more of the drugs again. 

23 So an individual may, and not all individuals, but 

24 an individual may desire to get off a particular drug and 

25 have the best of intention of getting off of that drug, but 
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1 once the withdrawal symptoms come into place, then those 

2 best of intentions go out the window. 

3 Q Doctor, are you familiar with the term in the field of 

4 substance abuse, "compulsive use"? 

5 A Yes, 1 am. 

/ 

6 Q What does that mean? 

7 A Compulsive use is the use of a particular drug on a 

8 regular and a sustained basis that's independent of desire 

9 or wish or seeking for pleasure or relief of pain. 

10 Q And is that one of the characteristics of substance 

11 abuse type products? 

12 A Yes. You'll find most of the time — again, I'm making 

13 generalizations here — that if an individual is addicted to 

14 a particular drug and has need to use it compulsively, then 

15 relatively few of those drug experiences are necessarily 

16 going to produce a pleasurable experience. But I would also 

17 qualify in saying a compulsive use of a particular drug does 

18 not have to strictly speaking be continuous. We all have 

19 the discontinuity of sleep, and so an individual who uses a 

20 particular drug sixteen hours a day is still going to go and 

21 sleep five or six hours a -night. Or an example from a close 

22 friend of mine and colleague who is a surgeon, who for many 

23 years had smoked by his own admission four packs of 

24 cigarettes a day. He was also an outstanding surgeon and in 

25 the operating room roughly six hours a day and, was not 
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1 smoking obviously while he was in the operating room. And 

2 so the compulsive use, which he would admit, the compulsive 

3 use of cigarettes was broken at a time when he was in the 

4 operating room. 

5 Q Doctor, are you familiar with the term "reinforcement" 

6 as it applies to substance abuse? 

7 A I think I am, Mr. Johnson. 

8 Q What do you mean by reinforcement? 

9 A Well, I was going to ask you what you mean by 

10 reinforcement. 

11 THE COURT: Unfortunately, you can't ask him. He 

12 can only ask you. But if you don't understand the question, 

13 sir — 

14 THE WITNESS: I am blanking on that. 

15 BY MR. JOHNSON: 

16 Q Is there such a thing as drug reinforced behavior, 

17 Doctor? 

18 A By which — if you mean by this that one behavior is 

19 molded on seeking out drug and using drug and the use of the 

20 drug plays an important part in one's ability to function in 

21 life, yes. 

22 Q Now, are all of the characteristics that you've been 

23 talking about of substance abuse or addictive substances, 

24 need all these characteristics be present with regard to a 

25 particular drug to call it addictive? 
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1 A Not with equal weight. 

2 Q Could you give an example, for example, with regard to 

3 withdrawal? 

4 A Yes. Roughly 30 percent of individuals addicted to 

5 heroin will be able to withdraw themselves to get off of 

6 heroin. I'm talking not about people who have taken one or 

7 two injections of heroin, but I'm talking about people who 

8 have used heroin regularly over a period of time. Roughly 

9 30 percent of these individuals will be able to free 

10 themselves from the drug without marked or dramatic 

11 withdrawal symptoms and without the need for any kind of 

12 medical or other help. 

13 Q Doctor, were you in the courtroom when we were reading 

14 the last portion of a deposition a few minutes ago? 

15 A Yes, I was. 

16 Q There was a reference by the deponent in that case 

17 regarding drug use to desperate and irrational behavior. Do 

18 all persons who come off hard drugs display desperate and 

19 irrational behavior? 

20 A No, no. Some do and some don't, and whether the drug is 

21 heroin or cocaine or nicotine or alcohol, it really depends 

22 upon the individual susceptibility, what we call the host 

23 susceptibility, that there is a wide variation. There are 

24 some people who, coming off of a drug, will demonstrate 

25 extraordinarily intemperate and rash behavior and the other 
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1 individuals will come off very smoothly. And of course the 

2 same thing applies to withdrawal from nicotine from 

3 cigarette smoke. 

4 Q Doctor, in the field of substance abuse, would those 

5 persons who come to doctors to get help from substance or 

6 because of drugs that you would consider addictive, how 

7 successful are treatment programs in curing those addicts? 

8 A Unfortunately, we're not all that successful. 

9 Q Do you have in mind some percentage or ballpark figure? 

10 A Sure. The industry statistics are not really 

11 forthcoming because most of us do less than 50 percent or 40 

12 percent success rate, and we would define as successful an, 

13 individual who had been in a treatment program off the 

14 particular drug for a period of a minimum of six months and 

15 more likely a year. So you would do a year followup study 

16 and you would go back and say how have you been in the last 

17 year and the individual would say I've used or I've not 

18 used, et cetera. And I think industry standard is around 35 

19 to 40 percent. And unfortunately we set out at Horsham, 

20 when I was there two years ago, to see how we did, knowing 

21 that we did much better than the national average; we came 

22 in right about the national average. 

23 Q Doctor, by the way, in discussing your qualifications I 

24 somewhat brushed over what you're doing right this minute. 

25 What is your present position? 
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1 A Well, as I said, I'm Chairman of the Department of 

2 Psychiatry at Mount Sinai Hospital which what I'm involved 

3 in is to try to do a total turnaround to the large 

4 psychiatric component of this institution and bring to this 

5 institution state-of-the-art programs in psychiatry. 

6 Q Would that include substance abuse? 

7 A It absolutely, definitely would. 

8 Q And — 

9 A Because — and the reason it would because substance 

10 abuse in general is one of the continuing, major, severe 

11 medical problems in our society today, not only in its own 

12 right, but because of the amount of medical and surgical as 

13 well as psychological illness that is secondary to it that 

14 it causes. 

15 Q On that subject, Doctor, do you know approximately how 

16 many deaths per year are related to the use of hard drugs? 

17 By that, I mean heroin and cocaine. 

18 A I think Surgeon General Koop, in his most recent report, 

19 says that approximately twenty to thirty thousand people die 

20 from hard drugs every year. 

21 Q Do you know that compares to the consequences of 

22 nicotine addiction? 

23 A Nicotine is tenfold that. Nicotine is, I think, 

24 somewheres between 300 and 350,000 individuals a year, so — 

25 and I think -- if I add here, I think that's an important 
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1 point because we have tended to trivialize the addiction to 

2 smoking and we have tended to also trivialize from a social 

3 standpoint the consequence and the hazards of smoking. We 

4 are, in our society, rightly so concerned about the drug 

5 epidemic that is in our midst and when you look at 

6 statistics, ten people die from smoking compared to every 

7 one person that dies from other drugs. 

8 Q Doctor, some of our jurors I imagine are from — I know 

9 are from the Philadelphia area, so they may not be familiar 

10 with the term Mount Sinai Hospital, which you've indicated 

11 that you've just taken over as — 

12 THE COURT: Mr. Johnson, just ask him that, please. 

13 BY MR. JOHNSON: 

14 Q What did Mount Sinai until this year used to be known 

15 as? 

16 A Albert Einstein Southern Division, Daroff Division. 

17 THE COURT: You want to know where it is? 

18 THE WITNESS: 4th and Reed Street. 

19 THE COURT: 5th? 

20 THE WITNESS: 5th? 4th? 5th. 

21 MR. JOHNSON: I think it's between 4th and 5th 

22 actually, your Honor. 

23 THE COURT: Speaking of the front entrance. 

24 MR. JOHNSON: I'd have to walk around it to be 

25 sure, your Honor. 
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1 THE COURT: Well, the new entrance is on the side; 

2 I stand corrected. 

3 MR. JOHNSON: I haven't been there often enough 

4 that I could say with certainty, your Honor. 

5 BY MR. JOHNSON: 

/ 

6 Q Now, Doctor, you mentioned that part of your work 

7 involves making presentations and you've mentioned that 

8 you've done work with adolescents. With respect to 

9 substance abuse, is the content — how is it different to 

10 talk to adolescents about drugs than it is to talk to adults 

11 in terms of trying to persuade them not to use it or to get 

12 off them? 

13 A Well, adolescents — one of the things that's very 

14 refreshing about adolescents is that they tend to question 

15 authority. As we get older, we tend to all get more 

16 compliant and -- but adolescents will question many things 

17 said by authority and will tend to doubt what authority 

18 says. So if adult authorities that tend to come on in a 

19 very serious and pontifical way and talk about why something 

20 is bad for you, kids are, adolescents are, by and large, 

21 liable to think the opposite. What I'm talking about here, 

22 Mr. Johnson, of course, is forbidden fruit. Wow, if it's 

23 that bad, they really want to stop us from doing it, and so 

24 we have to go out and do it. 

25 THE COURT: I'm sorry, I lost track. What is the 


MNAT 00015273 

http ://legacyJibrary.ucsf.e^ddidlctQpi)0)i|Wsftv.industrydocuments. ucsf.edu/docs/yxgl0001 



39 


1 question? 

2 MR. JOHNSON: X asked the doctor, because of his 

3 experience in working with adolescents on the subject of 

4 drugs, how one conveys to adolescents the message about 

5 drugs — 

6 THE COURT: Oh, okay. 

7 MR. JOHNSON: -- and the dangers. 

8 THE WITNESS: So — and this certainly applies to 

9 drugs, too. What we found, Mr. Sheffler I think referred to 

10 a couple of articles that I wrote back in the 1960's when we 

11 were first beginning to address the drug epidemic taking 

12 place among the youth at the time, and I would probably not 

13 stand by all that I said in those articles. We tended then 

14 to down— 

15 MR. SHEIN: Your Honor, can we proceed by question 

16 and answer a little bit more instead of by long lectures? 

17 THE COURT: Could I see counsel at sidebar? 

18 (Sidebar discussion held on the record as follows:) 

19 THE COURT: Dr. Tashjian has testified in another 

20 matter involving the Horsham Clinic before me once before. 

'21 I have no way of knowing, is he an experienced witness in 

22 these tobacco cases? 

23 MR. JOHNSON: No. No. 

24 THE COURT: Have you told him that he's supposed to 

25 answer questions -- 
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1 MR. JOHNSON: Yes. 

2 THE COURT: — and not digress all around. 

3 MR. JOHNSON: I have. 

4 THE COURT: I don*t want to keep interrupting. By 

5 the way, it isn't Mount Sinai Hospital, it's now Graduate. 

6 Mount Sinai doesn't exist. It was sold to Graduate and I'm 

7 on the Board of Trustees that did it. But I lived at 5th 

8 and Reed and my husband was there, he trained there. 

9 But how are we going to get him to answer the 

10 questions and not go — 

11 MR. JOHNSON: I think we can do that very easily. 

12 I'm about — I was just about to shift — 

13 THE COURT: Do I have to excuse the jury and 

14 caution him, but — 

15 MR. JOHNSON: I don't think that's going to be — 

16 he’s not a professional witness by any — I mean in the 

17 sense that we all use that term. 

18 THE COURT: Well, it's impossible to know where 

19 he's going to go or what he's going to do. 

20 MR. JOHNSON: Well, I think that I have attempted 

21 to explain — 

22 THE COURT: I'm not blaming you, I'm trying to 

23 figure out how to deal with the problem. 

24 MR. JOHNSON: I think that you will find — 

25 MR. SHEFFLER: I don't like to interrupt his 
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1 answers, your Honor, and it looks bad for me. 

2 THE COURT: I understand that. 

3 MR. JOHNSON: Your Honor, I think I am about to 

4 address a subject that will indicate that I'm shifting 

5 gears and we'll move through something easier. 

6 (End of sidebar discussion.) 

7 BY MR. JOHNSON; 

8 Q Doctor, let me shift gears for a moment to return to a 

9 subject that you touched on briefly. Do you have an opinion 

10 to a reasonable degree of medical certainty as to whether 

11 nicotine in cigarettes is an addictive substance? 

12 A I do. 

13 Q And what is your opinion? 

14 A My opinion to a reasonable degree of medical certainty 

15 is that nicotine is an addicting substance, and is the 

16 active addicting substance within cigarettes. 

17 Q So that if I refer to cigarettes as being addictive, you 

18 understand that as being nicotine? 

19 A Yes. 

20 Q And what is the basis for your opinion that cigarettes 
71 or nicotine are addictive? 

22 A On the basis of my clinical experience, my personal 

23 experience, and most recent — recently on the — having 

24 been corroborated by Surgeon General Koop's report that was 

25 just promulgated a month ago. 
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1 Q Does your own knowledge in the field of drug abuse also 

2 assist you in that opinion? 

3 A Yes, it does. 

4 Q And are you familiar with the diagnostic and statistical 

5 manual? 

6 A Yes, I am. 

7 Q What is that? 

8 A That — it's a manual used to define psychiatric 

9 conditions, illnesses and syndromes. 

10 Q And how is it used by your profession? 

11 A It's one of -- it's one of the two, really, the primary 

12 diagnostic manual that we use. 

13 Q Who puts it out? 

14 A American Psychiatric Association. 

15 Q And what's that? 

16 A That's the association, organized association of 

17 psychiatry. 

18 Q And since 1980 has there been a category in the 

19 diagnostic and statistical manual that deals with nicotine 

20 dependence? 

21 A Yes, there is. 

22 Q Now, you have referred to the diagnostic and statistical 

23 manual in 1980 and Surgeon Koop's report recently released 

24 only a few months ago. Has there been a change in the view 

25 of psychiatrists toward nicotine as an addictive substance 
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1 during your years as a doctor? 

2 A There certainly has just as there has been a change in 

3 the attitude of most physicians towards nicotine as an 

4 addictive substance. 

5 Q Could you describe what that change has been? 

6 A We've had an increasing awareness of the profundity 

7 of nicotine as an addiction, addicting substance. 

8 Q Now, Doctor, in this case did you have occasion to meet 

9 the plaintiff in this matter, John Gunsalus? 

10 A Yes, I did. 

11 Q On how many occasions? 

12 A I met him on two occasions, in the fall of 1986, I 

13 believe. Each session I had with him was roughly 45 minutes 

14 in duration. 

15 Q And where did you hold — where did those meetings take 

16 place? 

17 A At my private office at Horsham Clinic. 

18 Q And who referred you to Mr. Gunsalus? 

19 A Mr. Ben Shein. 

20 Q The gentleman who is sitting with me here at the table? 

21 A Yes. 

22 Q Doctor, when you met with Mr. Gunsalus who else was in 

23 the room with you? 

24 A No one else. 

25 Q Is there a reason for .that? 
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1 A Yes, the reason is that he came by himself and I saw him 

2 myself. 

3 Q Is that your usual practice with regard to examining 

4 patients? 

5 A Yes, it is. I will sometimes see a patient with his 

6 family, but in general I see patients by themselves. 

7 Q Doctor, what did you do with Mr. Gunsalus when you met 

8 him on those occasions? 

9 A We had a psychiatric interview.. 

10 Q What’s a psychiatric interview? 

11 A I asked him questions and he answered. I asked him 

12 questions about why he was there, about his life, about his 

13 illness, et cetera. 

14 MR. JOHNSON: Your Honor, before I proceed with 

15 questioning, may I see the Court at sidebar very briefly? 

16 THE COURT: Yes. 

17 (Sidebar discussion held on the record as follows:) 

18 MR. JOHNSON: Your Honor, in interviewing the 

19 plaintiff the doctor obviously acquired and recorded 

20 information that your Honor has ruled inadmissible thus far 

21 in this case. I have instructed him not to mention that 

22 information and by doing so, I do not in any way wish to 

23 either suggest that I'm hiding anything from anybody or 

24 necessarily try to open the door to something else. 

25 THE COURT: Well, the problem, I don't know what 
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1 he's going to say. You certainly don't have to elicit 

2 anything but what is relevant. Depending on what he says, I 

3 can't promise you that I will even allow on 

4 cross-examination opposing counsel to bring up things that 

5 are held -- I don't see how his bringing up 

6 [DELETED] 

7 

8 What I suggest we do 

9 is conduct your direct and then at the end of that we'll 

10 excuse the jury and take a break first for a snack and then 

11 we'll go over it. 

12 MR. JOHNSON: All right. 

13 THE COURT: But I can't make any promises. I haven't 

14 had a script of what he's going to say. 

.15 (End of sidebar discussion.) 

16 BY MR. JOHNSON: 

17 Q Doctor, as part of your psychiatric interview with this 

18 individual, could you describe to the jury how Mr. Gunsalus 

19 looked when he was in your office on those two occasions? 

20 A He was haggard looking, he looked despondent, he looked 

21 somewhat anxious, he looked physically ill. 

22 Q Did you — what do you mean when he looked despondent? 

23 A He looked sad. And I think, if I remember correctly, he 

24 cried or was near tears at least one point when he was 

25 talking about his life coming to an end. 
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1 Q Doctor, did you question him about the present state of 

2 his medical health? 

3 A Yes, I did. 

4 Q And what did you find out? 

5 A He told me that he had cancer and he told me that the 

6 cancer had gone to different parts of his body. And he also 

7 told me that he had a lot of difficulty breathing because of 

8 lung — general lung disease. 

9 Q And how did — did you ascertain how old he was? 

10 A Yes, I did. 

11 Q How old was he? 

12 A He was roughly, I think, 53 at the time that I saw him. 

13 Q Did he look 53 years old? 

14 A He looked 63 , 65; he looked a lot older. -He looked — 

15 he just looked in very poor shape. 

16 Q Were you aware of what treatments he had been receiving 

17 at the time you saw him? 

18 A Yes, X was. 

19 Q Do you know what they were? 

20 A They escape me right now. I think he had had 

21 chemotherapy, maybe some radiotherapy, but I'm not certain 

22 of that. 

23 Q Did you enquire from him where he had worked during his 

24 lifetime? 

25 A Yes, I did, I took an occupational history. 
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1 Q And what sort of — 

2 MR. SHEFFLER: Objection, your Honor. May we see 

3 you at sidebar? 

4 THE COURT: Yes. 

5 (Sidebar discussion held on the record as follows:) 

6 MR. SHEFFLER: Your Honor, as you are aware a very 

7 important issue in this case is his asbestos exposure. 

8 THE COURT: Yes. 

9 MR. SHEFFLER: Dr. Tashjian has testified at his 

10 deposition that his occupational history had nothing to do 

11 with his ascertainment of his so-called nicotine dependence, 

12 it had nothing to do with his psychiatric evaluation of him. 

13 I think the only reason this is being put in here now is to 

14 get a statement made by Mr. Gunsalus out of this Court's 

15 hearing for the purpose of simply bolstering the testimony 

16 that we've previously — 

17 THE COURT: He's entitled to recite the history 

18 that he gave him. I'll tell the jury if they don't believe 

19 the history, then they discount the opinion. How can he 

20 establish a witness without letting them know the 

21 information on which he based his opinion. If you want to 

22 bring out, ask him on cross whether the occupational history 

23 had anything to do with anything else. 

24 MR. SHEFFLER: Okay. 

25 (End of sidebar discussion.) 
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1 BY MR. JOHNSON: 

2 Q By the way, Doctor, in the course of your work with Mr. 

3 Gunsalus did you prepare a report or reports? 

4 A Yes, I did. 

5 Q Do you have those with you at the witness stand? 

6 A I do not. 

7 Q All right. If at any point you would wish to refer to 

8 your report, I will have one made available to you. 

9 A Fine, thank you, sir. 

10 Q What do you recall he told you about the kind of work he 

11 did during his life? 

12 A He told me he had many, many jobs. He shined shoes when 

13 he was ten years old, he had had — he had worked as a 

14 runner, I think, a messenger boy; he had been in the 

15 military at least a couple of times. He had worked at the 

16 shipyards, he had worked as a roofer, he had been a 

17 bartender. I'm sure that's an incomplete list -- I think a 

18 bouncer. 

19 Q Doctor, did — what did he tell you about the military? 

20 A He told me that he was in two services, I believe it was 

21 the Army and the Air Force, though again, I'm not certain 

22 about which two services there were. Both services he had 

23 gone in when he was underage and had lied about his age to 

24 get in the service and when his age was found out, he was 

25 discharged from the service. He also told me he loved the 
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1 military. 

2 Q Why — did you find that significant? 

3 A Yes, I did. And I — 

4 Q Why? 

5 A Because he loved the order and the regimentation and at 

6 least as he talked about it, his eyes lit up and he seemed 

7 to thrive on the regimentation that he had in the military, 

8 that there was someone who was providing a certain order for 

9 him in his life. 

10 Q Did you talk to him about his young childhood? 

11 A Yes, I did. 

12 Q What do you remember? 

13 A A very unfortunate young childhood. His mother died 

14 when he was a few months old, I believe six months old; his 

15 father was not in presence with him all while he was growing 

16 up until he was 14 or 15 years old. He was farmed out to 

17 relatives -- I think he was born in Chester or Marcus Hook 

18 area — he was farmed out to relatives in the shore, the 

19 Jersey Shore, and he grew up there, returned to Marcus Hook 

20 when he was nine or ten, lived with other relatives, was 

21 passed around from family to family, and I think when he was 

22 about fifteen met or had the first significant relationship 

23 with his father. 

24 Q Doctor, did you talk to Mr. Gunsalus about his alcohol 

25 consumption? 
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1 A Yes, I did. 

2 Q What do you remember about that? 

3 A At one point in his life he had a significant alcohol 

4 consumption, at the point where I would have said that he 

5 was a problem drinker, if not an alcoholic. At some point 

i 

6 in the past, and again, my memory is unclear as to at what 

7 time in the past, he was able to pretty much contain, 

8 curtail and rein in his drinking. 

9 Q Doctor, did you take a history from him in terms of his 

10 smoking? 

11 A Yes, I did. 

12 Q And could you describe what that was from your own 

13 memory and if you need reference to your report, feel free 

14 to ask for it. 

15 A Sure. He says that he started to smoke when he was nine 

16 or ten years old, and at that time he would go in and buy a 

17 cigarette or two at a time as one could do from local corner 

18 variety stores. He would also bum cigarettes from older 

19 people and he was a pretty significant smoker by the time he 

20 was 13, 14, 12, 15, somewhere in that area. 

21 Q What would you call a pretty significant smoker? 

22 A I think, if my memory is correct, he was around or over 

23 a pack a day by the time he was 13, 14, 15. Certainly at 15 

24 at the latest he was a regular, consistent smoker. 

25 Q How did that change as he got into his teens and out of 
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1 his teens? 

2 A Well, a tolerance developed, and like many people who 

3 smoke he smoked more and more and more, and he had an 

4 ever-increasing need for smoke, for cigarettes, for 

5 nicotine, which continued throughout his adult life, 

6 including when I saw him in consultation in the fall of '86. 

7 Q When you saw him, how much was he smoking? 

8 A I don't remember. I do remember that he smoked a lot 

9 when he was in the office with me. 

10 Q Would that information be included in your report? 

11 A It might or it might not be, Mr. Johnson. He was 

12 smoking a significant — he was still smoking a pack, more, 

13 than a pack a day, and with severe end stage chronic 

14 obstructive pulmonary disease, that's quite a lot of 

15 smoking. He smoked, I think on one occasion six cigarettes 

16 during a 45-minute session with me. Now, granted, there was 

17 some anxiety, his being examined by a shrink, and I'm not 

18 sure that he was particularly comfortable at being examined 

19 by a shrink and I think that increased his need for smoking, 

20 but it was considerable. 

21 Q Did you discuss with him the longest he had been without 

22 a cigarette? 

23 A Yes. 

24 Q What did he tell you? 

25 A He had been in a cardiac intensive care unit back in the 
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1 mid '70s, I think for three or four days with a heart 

2 problem. He was quite ill. I think he may have had a heart 

3 attack then. And obviously with all the oxygen and monitors 

4 and everything, he couldn't smoke. He gets out of the — 

5 and I think he's told in the intensive care unit by a 

6 doctor, you ought to stop smoking. He gets out of the unit 

7 and the first thing he does is to light up a cigarette. 

8 Q Doctor, did you talk to him how he felt about smoking in 

9 your interview? 

10 A Yes, I did. If I could have the report, I could read a 

11 direct quote or I could paraphrase it if you'd like. 

12 MR. JOHNSON: Your Honor, may I put his reports in 

13 front of him? 

14 THE COURT: Yes. 

15 THE WITNESS: Thank you. 

16 THE COURT: I'm sorry, what was the question? 

17 MR. JOHNSON: I asked him how -- whether Mr. 

18 Gunsalus had expressed to him how he felt about smoking in 

19 the interview, and he said for a direct quote he'd need to 

20 look at his report. 

21 THE COURT: Yes, all right. 

22 THE WITNESS: In the recent past he had switched 

23 from Pall Mall Reds to Pall Mall Gold Filters "because they 

24 had less tar and nicotine." He stated, "My habit's pretty 

25 damn bad. I've got cancer and still can’t quit. I always 
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1 have to carry an extra pack. I've got to have a cigarette 

2 in my hand. I feel empty without a cigarette. I feel 

3 nervous. I feel something missing when I ain't got a 

4 cigarette. You tell me how I can quit and I'll quit. My 

5 mouth doesn't taste all that good from smoking. I don't 

6 like anything about it. I don't like the taste and my mouth 

7 burns from smoking. Hated it since I got cancer, but I 

8 smoke even more now. I know it's crazy." 

9 BY MR. JOHNSON: 

10 Q Doctor, could you describe Mr. Gunsalus' demeanor when 

11 he said that to you? 

12 A He was agitated, he was frustrated with himself. There 

13 was a lot of emotion which I probably am not conveying as I 

14 read this, and how he said this. 

15 Q The first time he was in your office, had you asked him 

16 not to smoke? 

17 A No, I did not. 

18 Q What about the second time? 

19 A The first time — by the way, he smoked — he smoked a 

20 lot the first time. Part of the reasons I wanted to bring 

21 him back a second time was to see if I could challenge him. 

22 Q Challenge him to do what? 

23 A To challenge him, — one of the, you know, I — one 

24 thing as a psychiatrist, as a trained interviewer, I'm 

25 always struggling to get a sense of with everybody that I 
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1 see professionally is how much is the individual telling the 

2 truth, how much verisimilitude, how much exaggeration, how 

3 much distortion. The first time I just let him go on and — 

4 THE COURT: Dr. Tashjian, could we get back to the 

5 question that was asked? I think, did you ask him the 

6 second time not to smoke. 

7 THE WITNESS: I'm going to get -- 

8 MR. JOHNSON: I thought I asked a different 

9 question, your Honor, but I'll ask the question — 

10 THE COURT: That was — you don't want that one 

11 answered? You asked that, it was never answered. 

12 THE WITNESS: I, your Honor, I — 

13 THE COURT: Are you leading up to it? 

14 THE WITNESS: Yes, I'm leading up to it. 

15 MR. JOHNSON: Let me ask it a different way. 

16 BY MR. JOHNSON: 

1 7 Q Dr. Tashjian, why did you invite him back for a second 

18 interview? 

19 A I wanted to challenge him, I wanted to test him, I 

20 wanted to further substantiate hunches that I had about him. 

21 Q Why? 

22 A As a way of being thorough. If I'm asked to make a 

23 judgment about an individual, I want to be thorough and I 

24 want to be objective and I want to do the best that I can, 

25 give 
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1 Q So what did you do the second time to challenge him? 

2 A Well, we went into depth about some more issues, and at 

3 one point I said, Mr. Gunsalus, I would prefer if you 

4 wouldn't smoke. It's bothering me, the smoke is bothering 

5 me. 

6 Q Why did you say that? 

7 A I wanted to see how he would do not smoking. 

8 Q What happened? 

9 A He said all right, Doc, he'll try. And he didn't smoke. 

10 After about four minutes, he's fidgeting with the pack of 

11 cigarettes. Five minutes, he's getting nervous, he's 

12 getting very distracted, and six or seven minutes there was 

13 such an anxiety that came from within him, that I either — 

14 I had to make a determination. Either I had to interrupt 

15 the interview to allow him to smoke, or terminate the 

16 interview or allow him to smoke during the interview. I 

17 chose to allow him to smoke while the interview continued. 

18 Q And why did you believe you had to make that choice? 

19 A Well, because I felt that he could not continue, and it 

20 was not a volitional thing, it was not that he was difficult 

21 or having a tea.per tantrum, but that he was truly becoming 

22 very agitated, and the agitation and the anxiety was 

23 interfering with his ability to concentrate, indeed to sit 

24 still in my office. 

25 Q Doctor, with respect to John Gunsalus, do you hold an 
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1 opinion to a reasonable degree of medical certainty as to 

2 whether he was addicted to his use of — to the cigarette 

3 smoking during his lifetime? 

4 A I hold an opinion to a reasonable degree of medical 

5 certainty that he was addicted to smoking from the time he 

/ 

6 was in mid-adolescence throughout .the remainder of his life. 

7 Q And what's the basis for that? 

8 A The basis of my history taking, the basis of my 

9 evaluation, the basis — on the basis also of collaborative 

10 records that I looked at. 

11 Q And, Doctor, how would you characterize that addiction? 

12 A It was profound, severe addiction. As I said earlier , 

13 on, that individuals vary in how they are addicted to any 

14 particular substance. He was at the end of the curve being 

15 most severe. 

16 Q Why do you hold that opinion? 

17 A Again, on the basis of my clinical evaluation, my 

18 clinical experience and examination of him. 

19 Q Now, Doctor, is an addiction something that happens 

20 immediately or is it a gradual process? 

21 A It's usually a gradual process. 

22 Q Could you explain how that happens? 

23 A Well, it happens over a period of time with the — and 

24 in part depending upon the individual's own response to a 

25 particular drug and in part depends upon the drug itself and 
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1 how frequently it’s used. So one could take a one dose of 

2 heroin and not be addicted, assuming that one had never been 

3 addicted to heroin in the past, probably all of us could 

4 take a dose of heroin here right now and none of us would be 

5 addicted. But if, for instance 1*11 use myself, if I took 

6 heroin over a period of time, weeks, maybe months, I would 

7 develop a physiologic addiction to the substance. 

8 Q We mention a physiological addiction to the substance. 

9 Are there other components besides physiological addiction? 

10 A There are psychological and social components to any 

11 addiction. 

12 Q Could you relate the physiological, the psychological . 

13 and the social components to nicotine addiction? 

14 A Surely. Let me start — the physiologic I think I've 

15 stated. The psychological component and what makes — and 

16 this is one of the things that makes ceasing smoking a very 

17 difficult problem, is that a smoker builds up all sorts of 

18 rituals around and about his smoking. And they are varied 

19 from individual to individual. But, for instance, again if 

20 I could use my — I'm speaking in the first person singular, 

21 but I'm speaking for a smoker in general, a smoker — well, 

22 I might need to have a cigarette with a cup of coffee after 

23 a meal. I might like to have a cigarette with a cocktail 

24 before dinner. I might need a cigarette if I'm upset at 

25 work and if there's some tension in my life. There are a 
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1 whole series of rituals for which smoking becomes an 

2 integral part that over a period of time, over months and 

3 years build up and become a part of an individual. So that 

4 if I have smoked for a number of years, then leaving aside 

5 the physiologic addiction to the nicotine, and I know that 

6 one can't do this, but leaving this aside for the sake of 

7 argument, that the smoking, the cigarette has become a part 

8 of my life, and giving up that cigarette leaves all sorts of 

9 voids in my day-in and day-out rituals of living. 

10 Q What about — 

11 THE COURT: Does that — maybe it’s the same 

12 question. You're talking then about the psychological or -- 

13 THE WITNESS: The psychological. 

14 THE COURT: All right, now you asked him about the 

15 social -- 

16 MR. JOHNSON: I was going to ask the next question 

17 which was the social component. 

18 THE WITNESS: Well, the social component is in the 

19 social setting in which the addiction takes place. And the 

20 more social reinforcers there are from others around, from 

21 one's friends, from one's relatives, the more those will be 

22 reinforced and strengthen the addiction. 

23 BY MR. JOHNSON: 

24 Q Could you compare that sort of a social setting 

25 component to any sort of drug, for example, heroin? 
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1 A Heroin, cocaine, I mean where the social setting, if 

2 we're all going to get together and do cocaine, and we're 

3 all going to get together and do heroin, and there's a 

4 group solidarity in our being together and turning on with 

5 heroin, with marijuana, with cocaine — you know, is a way 

6 of our coming together, that would be an example. 

7 Q And, Doctor, could you briefly review what you mean by 

8 the physiological element, which is a third part? 

9 THE COURT: Asked and answered, Mr. Johnson. 

10 MR. JOHNSON: Actually, I just got passed a note by 

11 one of my colleagues where he thinks it wasn't, which is why 

12 I was going to ask it. 

13 THE COURT: Well, he's in error. 

14 MR. JOHNSON: All right. 

15 THE COURT: We'll deal with you later. (Laughter.) 

16 No, I just meant that you have to answer questions 

17 that Mr. Johnson asks. I mean if you have a problem to 

18 raise with the Court, it has to be outside the presence of 

19 the jury. 

20 BY MR. JOHNSON: 

21 Q Is there anything further you can add to your discussion 

22 of the physiological addictive element, Doctor? 

23 A It's ~ 

24 THE COURT: I'm sorry, that’s just the kind of 

25 question that Mr. Sheffler has a right to object to. I will 
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1 not permit such a question. 

2 MR. JOHNSON: Fine. 

3 BY MR. JOHNSON: 

4 0 Doctor, with respect to John Gunsalus, do you hold an 

5 opinion to a reasonable degree of medical certainty as to 

6 whether a warning given — an adequate warning given to Mr. 

7 Gunsalus before he started smoking could have prevented him 

8 from smoking? 

9 A I would have to say yes underlining the word adequate. 

10 Q And what would an adequate warning consist of? 

11 A A warning that spelled out dangers, consequences, 

12 potential consequences of smoking in a context that did not 

13 glamorize the smoking at one and the same time. 

14 Q Why is all that necessary, Doctor? 

15 A Well, if 1 tell you that smoking is glamorous or sexy or 

16 virile or feminine or will bring you friends, will make you 

17 suave and sophisticated, and I say but you shouldn't do it 

18 because it will make you sick, you're liable to see my — 

19 you're liable to take my double message, especially if 

20 you're young and impressionable, and put aside the "but it 

21 can make you sick," and focus on the virility and femininity 

22 and the glamorous, et cetera. 

23 Q But if the warning satisfied the criteria that you 

24 described, do you believe John Gunsalus would have been able 

25 not to start smoking? 
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1 A Can I — yes, I do. Can I use an analogy to say why I 

2 believe that? 

3 Q Yes. Please explain. 

4 A Back in the late '60s and early '70s, youth — a lot of 

5 youth were in a crazy, stupid, horrendous way gobbling any 

6 and all kinds of pills, drugs they could, almost like M&M's, 

7 and I think even Andy Warhol and others write about it, you 

8 know, the taking the pills. And there was kind of an 

9 indiscriminate use. If it goes in your mouth and it makes 

10 you feel good, take it and don't worry about anything that's 

11 going on. But if you tell anybody, any — oh, let's say 99 

12 out of 100, you just took some strychnine there, that’s rate 

13 poison and they'll back off. Because in the mind of 

14 practically everybody, strychnine is seen as a rate poison 

15 and is not glamorous. And yet strychnine will give you an 

16 amphetamine, a speed-like kick in a mild form, so that if 

17 you were disposed to taking uppers and you didn't know you 

18 were taking strychnine, you might take it. Do you follow 

19 my — well. But if you knew about it, you would shy away 

20 from it, however well it made you feel. 

21 Q Was strychnine in fact abused to some extent at one 

22 period of time? 

23 A It was, strychnine was used in a lot of street drugs 

24 because it was cheap, it was available and you could hide it 

25 with a lot of other stuff -and cause a lot of problems 
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1 because it's not a benign drug. Now, saying that — 

2 THE COURT: I don't think we have a question pending 

3 anymore. 

4 Q Once it became known that strychnine was in fact in 

5 those drugs, what happened? 

/ 

6 A Kids — kids then would shy away from them, and say I 

7 don't want to deal with rat poison. So I'm saying that 

8 if Mr. — 

9 THE COURT: I think you've answered the question. 

10 Q How can you analogize that situation to Mr. Gunsalus? 

11 THE COURT: I thought that had been done. 

12 MR. JOHNSON: I don't think so, your Honor. 

13 THE COURT: Should I — I'll excuse the jury a few 

14 minutes. 

15 (Jury out at 1:40 o'clock p.m.) 

16 MR. MANNINO: Your Honor? 

17 THE COURT: Yes. 

18 MR. MANNINO: I don't know whether we ought to have 

19 Dr. Tashjian here, but I really think the pounding on the 

20 table, the rolling of the eyes — I mean this is not acting 

21 school. And I would ask your Honor — 

22 THE COURT: It'S not — 

23 MR. MANNINO: Acting school. 

24 MR. JOHNSON: Is this Mr. Mannino's witness? 

25 MR. MANNINO: This is Mr. Mannino's case. 
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1 THE COURT: This is not your witness, Mr. Sheffler's 

2 witness. You may not be heard. 

3 MR. MANNINO: Thank you. 

4 MR. SHEFFLER: Well, your Honor, I would like to 

5 then just pick up on what Mr. Mannino said — 

6 THE COURT: I'm very troubled by the way in which 

7 the testimony is proceeding, because to make the defense 

8 repeatedly object puts them at a disadvantage, as you know. 

9 Dr. Tashjian, I caution you -to respond more directly 

10 to the questions you're asked. I have permitted you a 

11 limited analogy to drugs and heroin and. so on, and to make a 

12 point for a limited way, but this is not a drug trial and . 

13 we're going on and on about matters that are irrelevant, or 

14 of marginal relevance, and I just think we can quickly reach 
.15 the point where it's unfair to the defendants. If you would 

16 answer the questions simply and directly, I don't think that 

17 the doctor has to change his personality, and if he wants 

18 to — I must say I found the pounding on the table 

19 frightening to me, but maybe some jurors enjoyed it. But if 

20 you'd just answer the questions, we could move along much 

21 faster, and I think with better communication with the jury. 

22 Now, was there some aspect of this addiction thing 

23 that you think you did not have an opportunity with the 

24 physiological addiction? I'm not — you went into, as I 

25 understand it, the physiological addiction before you got 
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1 onto the psychological and the social. I don't think you 

2 left anything out. I don't think you can keep repeating 

3 things two and three times. 

4 MR. JOHNSON: Your Honor, as I remember, and 

5 unfortunately I don't have the records in front of me, as I 

6 remember the doctor stated that there was a physiological 

7 component. I don't think the doctor explained it — 

8 MR. SHEFFLER: Your Honor, the doctor stated that he 

9 had already talked about the physiological component. That 

10 was the psychoactive, the tolerance, the withdrawal that he 

11 described eloquently before. And — 

12 MR. JOHNSON: That was I think done in a general 

13 fashion for all substances that are capable of being abused, 

14 not in particular to nicotine. That's the way I remember 

15 it. 

16 THE COURT: Do you think there's something that you 

17 have deleted about the physiological addictive effect of 

18 nicotine? 

19 MR. JOHNSON: Are you asking me, your Honor, or the 

20 doctor? 

21 THE COURT: I'm asking the witness if he thinks 

22 there's anything he left out. 

23 THE WITNESS: I'm experiencing a little bit of 

24 anxiety here, and — 

25 THE COURT: I'm sorry. 
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1 THE WITNESS: — that might come out in my being 

2 over-longwinded, and I apologize for that. I don't know 

3 whether I have adequately stated it or not, and I'm not — 

4 THE COURT: If you want.to — my notes suggest it 

5 was discussed. I can't relisten, get back on the — how 

6 fast can you get back on the tape? I think rather than 

7 delay. I'll allow you to ask him to enumerate the 

8 physiological characteristics of nicotine addiction if 

9 you'll just respond to the question and not go on about your 

10 personal experience, and all the things you reflect, and I 

11 think we've really dealt with the drug craze of the '70s 

12 among kids. Could you confine this — 

13 MR. JOHNSON: I was about to move into that very 

14 point. 

15 THE COURT: You're always about to move in after 

16 we've gone on and on and on about things. 

17 MR. JOHNSON: Fine. Your Honor, are we going to 

18 take a break for a moment? 

19 THE COURT: Well, how much longer is the direct 

20 testimony? I wanted to get to the end bf the direct and 

21 then take a relatively long break so the jury could have a 

22 snack since they didn't have any lunch. 

23 MR. JOHNSON: If I could be permitted to speak to 

24 the doctor just for about two or three minutes to avoid the 

25 problem that your Honor is concerned about, I think I'll be 
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1 finished in 15 minutes or less. 

2 THE COURT: Well, why don't we instruct the jury to 

3 take a 15-minute break at this time then, and we'll go on 

4 from there and you can all be excused, in the meantime I'll 

5 relisten to the testimony about the physiological addiction. 

6 (Recess taken.) 
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(The following occurred in open court at 2:10 p.m.) 
MR. JOHNSON: Yes, your Honor. 

THE COURT: Or the 50s, for that matter. Dr. 
Tashjian, will you come back to the stand, please. Do you 

know — were you going to do it at the beginning or the end? 

/ 

MR. JOHNSON: Since you mentioned it. I'll just do 
it now, so I have it. 

THE COURT: I shall explain to the jury that the 

Court was in error. Do you have the designations for that 
Helen Krablinsky? 

MR. MANNINO: Yes, your Honor. 

THE COURT: Could I have a copy, too? 

MR. MANNINO: Certainly. 

(Jury enters the courtroom at 2:11 p.m.) 

THE COURT: Please be seated. Members of the jury, 
while — during your recess I had occasion to review the 
record, and I rather than plaintiff's counsel was in error. 
We heard about the physiological addictive consequences of 
heroin, rather than nicotine, so I'm permitted Mr. Johnson 
to bring that matter to your attention, as seen in the 
opinion of Dr. Tashjian. 

BY MR. JOHNSON: 

Q Doctor, what are the physiological affects of nicotine? 

A It's a three-part. One, there it's a psychoactive drug, 
initially it does have central nervous system effects, mind 
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1 altering affects. Secondly, one develops tolerance to the 

2 nicotine smoke, and more and more is needed to maintain a 

3 rising blood level within the body. And thirdly, when one 

4 abruptly stops smoking, there usually are — most often are 

5 withdrawal symptoms. 

6 Q What do you mean by psychoactive affects? 

7 A It alters the way one feels and thinks. These affects 

8 quickly recede. If one has smoked for two or three months, 

9 those affects are not at all obvious, but they are obvious 

10 to the beginning smoker. 

11 Q Now, with respect to John Gunsalus, once he had started 

12 smoking, do you have an opinion to a reasonable degree of 

13 medical certainty as to whether an adequate warning would 

14 have caused him to change his behavior? 

15 A Yes, with qualifications, yes. 

16 Q What is your'opinion? 

17 A My opinion is that an adequate warning would have caused 

18 him to change his smoking behavior. 

19 Q And would it have caused him to stop his smoking 

20 behavior if the warning was adequate? 

21 A Yes, it would. 

22 Q Could you explain that. 

23 A Okay. Then I would have to start out by explaining the 

24 qualification. The longer temperally the addiction, the 

25 more entrenched it becomes, so the longer one is addicted in 
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1 this cigarette smoking, the more adequate, the more 

2 pervasive the warning must be. 

3 What is an adequate warning to someone who has 

4 never smoked, is not an adequate warning to someone who is 

5 addicted to smoke. 

6 Q Why? 

7 A Because of the strength of the addiction, power of the 

8 addiction. The power of -- of any addiction will supercede 

9 and cloud one's self-preservative judgments. 

10 Q Are you familiar with the psychiatric term cognitive 

11 dissonance — cognitive dissonance? 

12 A Yes, I am. 

13 Q What role, if any, does that play in what you've just 

14 discussed? 

15 A One — one uses denial as a way of not incorporating the 

16 — the message or the information into one's life. 

17 Q What do you mean by that? 

18 A In order for me to maintain and continue to smoke, to 

19 not have to face the fact, and I don't now smoke, but in 

20 order for me — if I were a smoker, in order for me to 

21 maintain my smoking, I would have to deny warnings that 

22 smoking may be injurious to my health. It won't get me, it 

23 will — it's going to come years from now, it will be in the 

24 future. I have to use some way to rationalize. 

25 Q What affect is there in the fact that the drug we're 
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1 talking about now, nicotine, is legal as opposed to certain 

2 of the other drugs you referred to such as heroin and 

3 cocaine, which are not? 

4 A Surgeon General Koop says that it's — it's painful for 

5 one who smokes to see himself or herself as an addict, and 

6 an addict usually has a very pejorative term to it. And so 

7 some of the unpopularity around the report is a consequence 

8 of a cigarette smoker having to see the smoking as an 

9 addiction rather than a volitional experience. 

10 Q What affect does the presence of advertising of 

11 cigarettes have someone on who is addicted to smoking? 

12 Well, let me — let me back that up. 

13 what affect does the presence of cigarette 

14 advertising have on a child such as John Gunsa'lus who is 

15 trying to decide whether or not to smoke? 

16 A Well, we go back to the 1940's, we go back to Gunsalus 

17 being young and impressionable, and Gunsalus seeing the 

18 glamour, and then the social acceptability, and the 

19 manliness all implied in smoking, that advertising would 

20 have a very profound, a very persuasive affect upon his 

21 desire to smoke. 

22 Q Would the presence of that advertising back in the 40's 

23 play any role in your evaluation of what kind of warning 

24 would be needed during that time period? 

25 A Well, the advertising back in the 1940's especially. 


MNAT 00015305 

http://legacy.library.ucsf.e(am/ticbfdtct0t^)Q^pcttv.industrydocuments.ucsf.edu/docs/yxgl0001__ 





71 


1 made cigarette smoking not only socially acceptable but 

2 very glamorous, and acceptable and adequate warning would 

3 have to be one that would at least be equal of the implied 

4 glamour in the advertising. 

5 Q Do the — does the advertising and the warning in effect 

6 wore with each other? 

7 A Oh, yes, they are, they do — 

8 Q Why? Why? 

9 A We — they -- I think I had mentioned this earlier that 

10 if I glamorize something and then tell you you shouldn't 

11 use it because it might make you ill, you're going to tend 

12 not to listen to the -- the disclaimer, especially if the 

13 disclaimer includes that someone else says that it might 

14 make you ill, then you're going to tend to hear the — the 

15 very positive and very attractive aspect of my selling to 

16 you why you should smoke. 

17 Q Doctor, certain of the advertisements that have been 

18 introduced to the jury in the 40's for Pall Mall show 

19 military figures, soldiers, sailors, whatnot. In your view 

20 would that kind of advertising have had an affect on someone 

21 like John Gunsalus? 

22 A Certainly. Certainly. The one who was identified with 

23 the Army and also the Army at wartime and to see that Pall 

24 Mall has a new design such as the new torpedo planes or the 

25 new munitions, et cetera, would have a very, very positive 
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1 and seductive affect upon him. 

2 Q How would a warning have to be designed to overcome that 

3 sort of thing? 

4 A The — the statement itself has got to be deglamorized. 

5 I mean, you know, and by itself the contradiction — in this 

6 contradiction, the glamorous element will win out almost 

7 every time over the non-glamorous element. You got to deal 

8 with the fact that the implied and the often explicitly 

9 stated message that smoking will enhance you as a human 

10 being in all of the ways that I have enumerated plus many 

11 others. 

12 Q Doctor, for part of John Gunsalus' live, as you have 

13 indicated he worked in the shipyard and there's been 

14 testimony from other experts concerning the affect of his 

15 asbestos exposure in the shipyard. Do you have an opinion 

16 as to whether or not an adequate warning would have caused 

17 John Gunsalus to alter his behavior with regard to 

18 cigarette smoking and asbestos exposure? 

19 A Well, I think it would have altered his behavior. 

20 Q And do you hold that opinion to a reasonable degree of 

21 medical certainty? 

22 A I do. I mean, I think that — I'm not an expert on 

23 asbestosis, but I gather that there is a synergistic — 

24 MR. SHEFFLER: Objection, your Honor. 

25 THE COURT: Sustained. You can't testify as to 
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1 what you gathered, but only what you believe to a reasonable 

2 degree of medical certainty. 

3 BY MR. JOHNSON: 

4 Q Well, Doctor, as a person in the field of substance 

5 abuse, have you ever heard that asbestos is addictive? 

6 THE COURT: Well, it's not enough that he*s heard 

7 of it. 

8 Q Are you aware of whether or not asbestos is an addictive 

9 drug. Doctor? 

10 A No, it isn't. I'm aware that it is not an addictive 

11 drug. 

12 0 And would there — what sort of warning would be 

13 necessary to cause John Gunsalus to alter his behavior 

14 regarding exposure to asbestos and cigarette smoking? 

15 A If you smoke, don't get near asbestos. If you’re 

16 working near asbestos, you shouldn't smoke. 

17 Q Doctor, does it make a difference whether the message 

18 that's being given, whether the warning comes from the 

19 manufacturer or as opposed to someone else? 

20 A I think that it makes a difference that the more it 

21 would come from the manufacturer, the more it would be seen 

22 by the average person in the public as having a greater ring 

23 of authenticity. 

24 Q What about warnings such as coffin nails or stunt your 

25 growth. What impact would that have on an individual such 
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1 as John Gunsalus? 

2 A Again, those are two phrases that were very common in 

3 the 40‘s and the 50*s, and most of the time it was one 

4 smoker smoking a cigarette to another saying, this is 

5 another coffin nail. So it was a communication between two 

6 smokers, or it was a communication of one — of one who 

7 smoked, and therefore there is an implicit disclaimer in the 

8 statement, especially about smoking being a coffin nail. 

9 Q Is that an — is coffin nails or stunt your growth an 

10 adequate warning? 

11 A I don't think so, and I don't think, as far as I'm 

12 aware, there are any studies that suggest that nicotine or 

13 smoking does stunt one's growth. 

14 Q Does the fact that there may not have been many dwarfs 

15 in the Philadelphia area, tend to confirm or deny that sort 

16 of warning? 

17 A Oh, it tends to deny that. 

18 Q Now, in terms of getting a warning across, getting a 

19 message across, does it matter whether the warning is visual 

20 or written or both? 

21 A Best is a combination of visual and written'. If you've got 

22 to choose between visual and written, I think you'll go with 

23 visual every time. 

24 Q Why? 

25 A Because it's more immediate. It impacts on our senses, 
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1 on our belief systems in a more immediate way than smoking 

2 — excuse me — than the written message. 

3 Q Doctor, have you seen examples of visual warnings about 

4 cigarette smoking? 

5 A Yes, I have. 

6 Q And are there those that you think would be part of an 

7 adequate warning for John Gunsalus? 

8 A Yes, yes, there are. 

9 Q Could you describe the sort of visual warnings that 

10 you're talking about? 

11 A Well, there are a whole series of warnings, for 

12 instance, put out by the American Cancer Society, and these 

13 warnings seek to deglamorize -- these are primarily visual 

14 warnings, that seek to deglamorize all the aspects of 

15 smoking that I've talked about in the past. One is a — 

16 just for instance, is a particularly sad, aged individual 

17 looking very rumpled with a hang dog expression on his face, 

18 eyes at half mast with a cigarette dangling from his mouth, 

19 and just the statement, smoking is glamorous. 

20 Q What affect does that have, Doctor? 

21 A Well, it has the effect of — first of all, it has the 

22 effect of humor, it's an absurdity, and it's a non-sequitor, 

23 and it's obviously then a paradox because one sees this as 

24 an untruth. And I think most peoples reaction is to kind of 

25 laugh at it, and with laughter, we have an emotional 
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1 reaction and that — and the more our reaction to something 

2 is emotional, the more liable it is to stick with us. 

3 Again, back to a visual warning, if the visual warning is 

4 one of glamour, and the written warning is one that you 

5 shouldn't do it, the visual warning will impact upon us 

6 emotionally, and that's the one that will stick with us. 

7 Q Do you have any other examples of the sort of 

8 anti-cigarette warnings that are visual? 

9 A Yes. There are all sorts — 

10 THE COURT: One or two will suffice. 

11 A Okay. There -- well, warnings in that context that — 

12 pictures of people who are physically ill, for instance, 

13 with the implicit message that they have been smoking a 

14 particular cigarette over a period of time. 

15 Q How does that sort of contrast with the sort of people 

16 who have appeared in cigarette advertising during the year 

17 when John Gunsalus — that we're concerned about here? 

18 A Well, those people were always very beautiful, very handsome 

19 and very well heeled and sophisticated looking. 

20 Q How does that relate to the term double message that you 

21 used earlier this afternoon? 

22 A The — yes. The written message may be one that it's 

23 not good for you, but the whole visual aura and message is 

24 -- the one that it is -- the one that really strikes you and 

25 impacts upon you is that it is — it's really pretty neat to 


MNAT 00015311 

http://legacy.library.ucsf.e<^di±fellctQf{ai)0)ipcltv.industrydocuments. ucsf.edu/docs/yxgl0001 



77 


1 do and so you ought to go ahead and do it. 

2 Q Doctor, by 1966, which is a date that is of importance 

3 in this case, do you have an opinion to a reasonable degree 

4 of medical certainty as to whether John Gunsalus was 

5 addicted to cigarettes? 

6 A I think he was well addicted to cigarettes long before 

7 1966. 

8 Q And do you have an opinion as to whether absent 

9 extraordinary medical intervention, he could have 

10 voluntarily ceased smoking after 1966? 

11 A Could you repeat that one, Mr. Johnson? 

12 Q Do you have an opinion to a reasonable degree of medical 

13 certainty as to whether after 1966 he could have voluntarily 

14 and permanently ceased cigarette smoking without 

15 extraordinary medical intervention? 

16 A I think after 1966 he would have needed extraordinary 

17 medical intervention in order to quit smoking. 

18 Q Wouldn't even have been able to do it on his own? 

19 A I do not think so, no. 

20 Q And do you hold that opinion to a reasonable degree of 

21 medical certainty? 

22 A I do, sir. 

23 Q Do you — the other opinions you've expressed today, are 

24 they held to a reasonable degree of medical certainty? 

25 A They are. 
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1 Q When would have been the best time to warn John Gunsalus 

2 on the subject of cigarette smoking? 

3 A Obviously prior to his beginning smoking. Then during 

4 the early years of his smoking. As I had said, the longer 

5 one — the longer the addiction is in place, the more it 

6 makes in**roads into the entire psychology of one's being. 

7 MR. JOHNSON: Cross-examine. 

8 THE COURT: You may cross-examine. 

9 MR. JOHNSON: Your Honor, if there is anything Mr. 

10 Sheffler intends to use by way of documents, I'd appreciate 

11 it if he would provide it to me. 

12 THE COURT: I'm sure he will. 

13 MR. SHEFFLER: Do you have a copy of Dr. Tashjian's 

14 deposition? 

15 MR. JOHNSON: Yes, I do. 

16 MR. SHEFFLER: Your Honor, I may refer to the 

17 deposition taken of Dr. Tashjian earlier. 

18 THE COURT: Very well. 

19 CROSS-EXAMINATION 

20 BY MR. SHEFFLER: 

21 Q Doctor, Mr. Gunsalus never came to you for treatment or 

22 for help in stopping smoking; isn't that right? 

23 A Oh, absolutely true, yes. 

24 Q In fact, Mr. Gunsalus never went to anyone for help in 

25 stopping smoking; isn't that true? 
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1 A To the best of my knowledge, yes. 

2 Q Mr. Gunsalus came to you because his attorney sent him 

3 to you? 

4 A That is correct. 

5 Q And this was after the lawsuit was filed; isn't that 

6 true? 

7 A I would assume so. 

8 Q And one of the things that Mr. Gunsalus wanted to have 

9 proven in this case, was that he was addicted to cigarettes; 

10 isn't that true? 

11 A I think he wanted it, yes. 

12 Q Well, Doctor, isn't it true that when Mr. Gunsalus came 

13 to you the first occasion, he told you that he was there for 

14 that purpose; wasn't that true? 

15 A Which I stated in my report, yes. 

16 Q He told you that Ben Shein, the attorney — counsel for 

17 Mr. Gunsalus had asked him to come to you, that he wants you 

18 to examine his smoking addiction; isn't that right? 

19 A That is correct. 

20 Q And, Doctor, in addition to the two interviews that you 

21 had with Mr. Gunsalus, I think you stated you reviewed a 

22 transcript of his deposition? 

23 A Yes, I did. 

24 Q And you reviewed a transcript of Mrs. Gunsalus' 

25 deposition? 
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1 A Yes, I did. 

2 Q And you've also reviewed some medical records from the 

3 VA Hospital; is that true? 

4 A Yes, it is. 

5 Q And based upon your review of those records and those 

6 depositions, and based upon your — your discussions with 

7 Mr. Gunsalus, you came to some opinions about Mr. Gunsalus' 

8 personality and his character; isn't that right? 

9 A Yes. 

10 Q And you communicated those opinions to Mr. Johnson in 

11 two letters; is that right? 

12 A That is correct. 

13 Q And those are the letters you have in front of you, sir? 

14 A Yes, they are. 

15 Q And one is dated — 

16 A February 29th, 1988, and the second one is dated March 

17 30th, 1988. 

18 Q Now, Doctor, in your first letter, the February 29th 

19 letter, you describe Mr. Gunsalus as a roustabout person 

20 with generally an unstable social life? 

21 A Yes, I did. 

22 Q And you also stated in that letter that Mr. Gunsalus was 

23 not an exemplary individual, that he had led a checkered 

24 life; isn't that true? 

25 A Uh-huh. 
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1 Q Doctor, can you tell us what led you to conclude that 

2 Mr. Gunsalus was not an exemplary individual? 

3 MR. JOHNSON: Objection, your Honor, may we see you 

4 sidebar, please. 

5 THE COURT: Yes. 

6 (Sidebar discussion as follows:) 

7 MR. JOHNSON: When asked at his deposition — 

8 THE COURT: You’re certainly talking softly now, 

9 Mr. Johnson. 


10 MR. JOHNSON: This is — this is the hot spot. 

11 THE COURT: Yes, okay. 

12 MR. JOHNSON: He was asked at his deposition, and 

13 his answer was what you'd expect it to be. 

14 THE COURT: Well, it seems to me that I can't let 

15 you just go on about what led him to believe he wasn't 

16 exemplary (inaudible) then I'll listen.- All his 

17 illegitimate children, his jail and everything like that. 

18 MR. SHEFFLER: Okay. 

19 THE COURT: You must proceed further and show that 

20 it had something to do with his opinion.- 

21 MR. SHEFFLER: The purpose of asking specific 

22 questions — 


23 

MR. 

JOHNSON: 

But it 

doesn't — 

24 

THE 

COURT: 

You may 

respond, please. 

25 

MR. 

SHEFFLER 

Thank 

you. The reason why I am 
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1 asking these questions, your Honor, one of the sole issues 

2 in this case that this man is testifying about is John 

3 Gunsalus and his appreciation and what he would do if he was 

4 warned prior to 1941. Now, Mr. Johnson elicited on direct 

5 that Mr. Johnson — that Mr. Gunsalus would have obeyed a 

6 warning. I want to show that Mr. Gunsalus would not have 

7 obeyed a warning. I want to show that. 

8 THE COURT: Another thing, he wasn't a roustabout 

9 when he was 10 or 11. 

10 MR. SHEFFLER: However the fact — 

11 THE COURT: I think he said that the warning had to 

12 be about that time. 

13 MR. SHEFFLER: Then, your Honor, I will continue my 

14 questioning with his opinions about Mr. Gunsalus at that 

15 time. 

16 THE COURT: I think that one of the problems — 

17 certainly Mr. Johnson brought out quite a bit, and I don't 

18 know the extent to which you've questioned the doctor about 

19 these sensitive areas. 

20 MR. SHEFFLER: I don't want the doctor to talk 

21 about jail, and I'm sure that Mr. Johnson told him that 

22 it's not a subject of conversation. If he wants to give him 

23 that instruction — 

24 THE COURT: But certainly if you go into something 

25 as broad open as that, he may say he spent a period of time 
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1 in jail. I mean — I think that that's the problem with 

2 what you're asking him. I don't think that having told you 

3 I wouldn't let you bring it out, but I can limit by the 

4 first question, say, tell me all the bad things you know. 

5 MR. SHEFFLER: Your Honor, that's not what it is. 

6 I will go — 

7 THE COURT: You have to ask him — 

8 MR. SHEFFLER: — I will ask him questions about 

9 his childhood and — 

10 THE COURT: And ask him — to the extent that he 

11 relied on his opinion, it's going to have to come out, and 

12 I'm not going to caution him not to talk about it, because 

13 he's a little conflicted about having to tell the truth. 

14 But I can't allow you to ask that question. 

15 MR. JOHNSON: Your Honor, can we instruct. What I 

16 told the doctor is that that would not come up unless there 

17 was a sidebar and he was specifically instructed to indicate 

18 that information. 

19 THE COURT: You want me now to excuse the jury and 

20 tell your witness on cross-examination how to respond to 

21 cross-examination? 

22 MR. JOHNSON: No. 

23 THE COURT: You should have told him it wouldn't 

24 come up unless there was a sidebar. 

25 MR. JOHNSON: I said -- if the question was asked 
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1 (inaudible) object, it has to go to sidebar, and you will be 

2 told whether or not to answer that question. 

3 MR. SHEFFLER: I'll withdraw it. 

4 THE COURT: Well, this question he was instructed 

5 not to answer it. If it comes up, I would do my best, 

6 but... 

7 (End of sidebar discussion.) 

8 THE COURT: The objection is sustained. 

9 BY MR. SHEFFLER: 

10 Q Dr. Tashjian, you inquired of Mr. Gunsalus a little bit 

11 about his personal history, his family background, and his 

12 life growing up in the Marcus Hook area; is that right? 

13 A That is correct. 

14 Q And you did that so you could get a picture of Mr. 

15 Gunsalus and learn a little bit about his personality so 

16 that you could determine whether or not a warning would have 

17 had an affect upon the man as he was growing up as a child; 

18 isn't that true? 

19 A That's correct. 

20 Q And, Doctor, as a young man and as an adolescent, based 

21 upon what you have ’earned from talking to Mr. Gunsalus, 

22 would you characterize Mr. Gunsalus as a young man as a 

23 rebellious and resentful of authority? 

24 A In some areas yes, some areas no. 

25 Q Doctor, do you recall when I asked you some questions 
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1 about your opinions about Mr. Gunsalus as a young man, about 

2 a month ago when we had a deposition. Do you recall that, 

3 sir? 

4 A I don't recall the specifics. 

5 Q Well, you recall that we did have a deposition. I think 

6 it was taken at Mr. Johnson’s offices where I had — 

7 A I certainly do. 

8 Q — asked you some questions, the court reporter — you 

9 were under oath — 

10 A I certainly remember. 

11 Q — gave some answers. 

12 A Yes. 

13 Q One of the questions I asked was to — to describe Mr. 

14 Gunsalus as a child, do you recall that? 

15 MR. JOHNSON: Your Honor, may we have the citation, 

16 please? 

17 THE COURT: The page. 

18 MR. SHEFFLER: Well, this is on Pages 191, 189, 

19 191. 

20 MR. JOHNSON: Well, are you intending to ask a 

21 specific question, Counsel? 

22 MR. SHEFFLER: Well, I’m asking — I'm asking him 

23 generally if he recalls the session about Mr. Gunsalus as a 

24 child. 

25 THE COURT: If he's going to refer to a specific 
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1 page, he’ll certainly call it to your attention, Mr. 

2 Johnson. 

3 MR. JOHNSON: Thank you, your Honor. 

4 MR. SHEFFLER: Of course, your Honor. 

5 BY MR. SHEFFLER: 

6 Q In fact, didn't you tell me, sir, that you would 

7 characterize Mr. Gunsalus as an undisciplined hell raiser as 

8 a child? 

9 A I — are you quoting that, sir? 

10 Q Well, was Mr. Gunsalus an undisciplined hell raiser as a 

11 child? 

12 A Some areas yes, some areas no. I gave seven hours of 

13 testimony, and I'm — 

14 THE COURT: He's not asking you now what you said 

15 at the deposition. He's asking you in general if that's 

16 your view. 

17 THE WITNESS: Yes, but also he accepted the 

18 discipline and the limit setting and the authority of the 

19 military quite well. 

20 BY MR. SHEFFLER: 

21 Q When he enlisted in the military as a young adult, about 

22 19; is that correct, sir? 

23 A No, I think he was underage when he first enlisted. 

24 Q Doctor, Mr. Gunsalus was, I think you described him as a 

25 deprived child. 
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1 A Yes. 

2 Q And he was growing up on the streets of Marcus Hook. He 

3 was — he was a street kid with a tough veneer; isn't that 

4 right? 

5 A Yes. 

6 Q And he would like to act like a tough guy, he was very 

7 macho; isn't that right? 

8 A I think that's correct, sir. 

9 Q And he wasn't the type of kid who would listen to his 

10 adults or listen to teachers; isn't that true? 

11 A Mixed, I would say. 

12 Q Well, basically. Doctor, isn't it true that John 

13 Gunsalus did pretty much what he wanted all of his life? 

14 He was his own man, wasn't he, Doctor? 

15 A That question is so global that I would have difficulty 

16 giving a categorical answer to it. 

17 Q Well, Doctor, you do agree that Mr. Gunsalus was 

18 impulsive, he was hot-headed. He described himself in his 

19 deposition as having a hot temper, would you agree with that 

20 categorization of him? 

21 MR. JOHNSON: Objection, which categorization, 

22 you've made three? 

23 THE COURT: All right. 

24 BY MR. SHEFFLER: 

25 Q Would you agree that Mr. Gunsalus had a hot temper? 
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1 A He did not when he saw me. He, by history, had some 

2 evidence of having a hot temper. 

3 Q And you would agree that he was impulsive; is that true? 

4 A 1 think he had some history of impulsive behavior, yes. 

5 Q And would you agree that he was unwilling to accept 

6 responsibility for his actions throughout his life? 

7 A I'm not sure that I would agree with that completely. 

8 Q Well, you talked to Mr. Gunsalus about his past life; 

9 did you not? 

10 A I certainly did. 

11 Q And did you see any — did you talk to him about his 

12 relationships with family members and others? 

13 MR. JOHNSON: Objection, your Honor. 

14 THE COURT: You just can answer that yes or no. 

15 THE WITNESS: Yes, I did. 

16 BY MR. SHEFFLER: 

17 Q And did anything that Mr. Gunsalus tell you lead you to 

18 conclude that Mr. Gunsalus was the type of person who would 

19 shirk responsibilities? 

20 MR. JOHNSON: Objection, your Honor, because of the 

21 global nature of the question. 

22 THE COURT: Well, global testimony gets global 

23 cross. You may answer the question if you can. 

24 THE WITNESS: Could you repeat the question, 

25 please? 
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1 BY MR. SHEFFLER: 

2 Q Based upon your consults with Mr. Gunsalus, based upon 

3 your review of Mr. Gunsalus' depositions and Mrs. Gunsalus' 

4 deposition, were you able to make a conclusion that Mr. 

5 Gunsalus was the type of person who would shirk 

6 responsibility throughout his life? 

7 A Sometimes yes, sometimes no. 

8 Q Doctor, you've talked about various warnings, visual 

9 warnings and written warnings. The visual warnings you were 

10 talking about, Doctor, I think you said they were humorous, 

11 they were meant to humorously convey a message; is that 

12 correct? 

13 A Yes. 

14 Q And they were humorous because the viewer was aware of 

15 the underlying premise of the warning; isn't that right? 

16 Well, they make -- 

17 A Go ahead. 

18 Q Let me make the question a little clearer. The 

19 warning — I think you described the warning where you saw a 

20 haggard person who had a cigarette drooping from his mouth 

21 and was sick or portrayed as sick; is that correct? 

22 A Yes. 

23 Q It was a disparaging comment about cigarette smoking? 

24 A Yes. 

25 Q Doctor, the reason why that was humorous, the reason 


MNAT 00015324 

http://legacyJibrary.ucsf.e(3^tii±fdlct(aptf)0)i|Wsftv.industrydocuments. ucsf.edu/docs/yxgl0001 



90 


1 why people would see that visual portrayal and say that's 

2 funny, is because they understood, they were aware that 

3 smoking is associated with certain diseases; isn't that 

4 right? 

5 A Yes. 

6 Q In other words, if they weren't aware of the link 

7 between smoking and disease the warning would make no effect 

8 on it, wouldn't it? 

9 A Well, I should amplify what I said a few moments — 

10 Q Well, could you answer my question before you do that? 

11 Isn't it true that the people looking at that — 

12 A You have to — 

13 Q — visual warning would have to know — 

14 A You have to have -- 

15 THE COURT; You have to let him finish the 

16 question and then you answer if you can. 

17 BY MR. SHEFFLER: 

18 Q Would have to know of the underlying premise which was, 

19 smoking causes disease? 

20 A There has to be a shared common experience, meaning yes. 

21 Q And Doctor, the only reason that people think coffin 

22 nails or use coffin nails or cancer sticks to refer to 

23 cigarettes, is because they're aware of the claim that 

24 cigarettes cause cancer; isn't that true? That cigarettes 

25 cause death; isn't that true? 
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1 A Ah — 

2 Q You have to answer, Doctor? 

3 THE COURT: If he can. 

4 THE WITNESS: I find that difficult to answer 

5 because there are so many qualifications. 

6 BY MR. SHEFFLER: 

7 Q Doctor, if someone referred to cigarettes as cancer 

8 sticks — 

9 A That was a common term applied, I think more so in the 

10 past than in the present. 

11 Q That's true. Was it applied more so in the forties, 

12 fifties than today; is that what you're saying? 

13 A I think so. 

14 Q And the reason that they used that term, Doctor, was 

15 because generally speaking people were aware that smoking 

16 was associated with cancer and that cigarettes then could be 

17 called cancer sticks; is that true? 

18 A Mm-hmm. Yes, it is. 

19 Q And, Doctor, you know that Mr. Gunsalus called 

20 cigarettes cancer sticks, don't you? 

21 A Yes, sir. 

22 Q And he called them coffin nails; right? 

23 A I assumed he did. 

24 Q And that was when he was a child; isn't that true? 

25 Doctor, you talked as little about advertising — 
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1 A Could I comment? Could I make a further comment? 

2 Q Well, Doctor — Mr. Johnson will have — 

3 THE COURT: He'll let you comment further. 

4 BY MR. SHEFFLER: 

5 Q You talked about glamorous advertisements. You talked 

6 about advertisements for cigarettes and what they contain. 

7 Doctor, I want you to assume that when Mr. Gunsalus 

8 was a child that he had been told that smoking was bad for 

9 him and that it was crazy to smoke and that if he smoked he 

10 would develop a knot in his throat that had to be cut out. 

11 Would see an advertisement of say, Santa Claus holding a 

12 cigarette in the 1950's whenever John was 20 or so; would 

13 that advertisement leave him to forget that smoking was bad 

14 for him, would leave him to forget those warnings? 

15 A I'm not sure I understand the gist of your question. 

16 Q Well, Doctor, you were talking on direct about double 

17 messages? 

18 A Mm-hmm. 

19 Q But that means that there are two messages given, right? 

20 There's a message that smoking is glamorous, that 

21 smoking is attractive, that if you buy Pall Mall cigarettes, 

22 they're mild, they taste good, that's a message of the 

23 advertisements, but there's also an awareness that Mr. 

24 Gunsalus had as a child that smoking was bad for him. He 

25 knew that didn't he, Doctor, when he saw that advertisement? 
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1 MR. JOHNSON: Objection, your Honor. Counsel is not 

2 asking questions, he's making a speech and I don't know what 

3 part is the question and what part is the speech. 

4 THE COURT: Well, I don't think that that's a fair 

5 comment about cross-examination. However, it does assume 

6 that he saw a particular ad and therefore, to the extent 

7 you incorporate facts in your question, I think you should 

8 state it as a hypothetical. 

9 MR. SHEFFLER: Yes, your Honor. 

10 BY MR. SHEFFLER: 

11 Q Assume that Mr. Gunsalus saw an advertisement when he 

12 was 20, 25 years old, that depicted Santa Claus with a 

13 carton of Pall Mall cigarettes saying, a good gift. Assume 

14 also that Mr. Gunsalus was told when he was a child that 

15 smoking was bad for him and that he was crazy to smoke, that 

16 if he smoked he get a knot in his throat that would have to 

17 be cut out, and Doctor, would Mr. Gunsalus had disregarded those 

18 warnings, forgot those warnings ever existed, if he had seen 

19 the advertisement for Santa Claus? 

20 A I don't think he ever believed those warnings in the 

21 first place when he was a child. 

22 Q But he was aware of them, wasn't he, Doctor? 

23 A Because I don't think — those warnings came from the 

24 street corner, they did not come from the American Tobacco 

25 Company and they did not come from the tobacco industry, 
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1 they did not come from any legitimate authority and 

2 advertising was the most legitimate authority that John 

3 Gunsalus would have had at the time of growing up and 

4 therefore, as I stated in my report, any kind of a warning 

5 that he would have received in his youth was a disingenuous 

6 disclaimer. 

7 Q Doctor, those warnings came from the people who had 

8 charge of him. The adults he was living with. It came from 

9 the teachers at his school, the — 

10 MR. JOHNSON: Objection, your Honor, it assumes 

11 facts not in evidence. 

12 Q — would those, Doctor — 

13 THE COURT: I recaution you again to state as a 

14 hypothetical. Some of those facts are in evidence but it 

15 will be for the jury whether they believe it or not. 

16 BY MR. SHEFFLER: 

17 Q Doctor, if those warnings that it was bad for him, it 

18 would cause a knot in his throat to be cut out, that he was 

19 crazy to smoke, that he shouldn't smoke, if those warnings, 

20 Doctor, had been given to him by the adults that he lived 

21 with and charge for his supervision, if those warnings had 

22 been given to him by the teachers, the nuns at the 

23 parochial school that he attended, would not those warnings 

24 been given by an authority figure that Mr. Gunsalus 

25 recognized as such? 
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1 A If the adults had not smoked and if the adults were 

2 individuals who Mr. Gunsalus as a child could have looked up 

3 to. 

4 Q Doctor, I think you stated on direct examination that 

5 Mr. Gunsalus drank at one point in his life a fair amount; 

6 is that true? 

7 A That's true. 

8 Q Did liquor advertisements with pretty girls make Mr. 

9 Gunsalus forget that drinking alcohol could make him drunk 

10 and sick? 

11 A Yes. 

12 Q Is Mr. Gunsalus an alcoholic because of advertisement 

13 for alcohol? 

14 MR. JOHNSON: Objection, your Honor, it assumes a 

15 fact no in evidence. 

16 THE COURT: No, he just asked him was he, that's 

17 overruled. He did opine on alcohol, heroin and nicotine, 

18 maybe cocaine. Certainly, heroin, alcohol and nicotine. 

19 THE WITNESS: As I've said, I think the social 

20 context plays an important part in any addiction and I 

21 would think that the social context glamour towards drinking 

22 would have played part in Mr. Gunsalus* drinking 

23 difficulties. 

24 BY MR. SHEFFLER: . 

25 Q Doctor, you testified on direct that visual warnings are 
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1 most effective children; is that correct? 

2 A I think for most of us but especially fbr children. 

3 Q You've written articles about communicating to children, 

4 adolescents, problems of using drugs, haven't you? 

5 A You're referring to some articles of 20 years or so ago, 

6 that I think are pretty stale now. 

7 Q 1972, 1979 those articles are stale, Doctor? 

8 A Which is the 19 — 

9 Q Well, let me ask you, Doctor, do you still agree or 

10 disagree with the statement, "Films and other media 

11 presentations no matter how real and graphic tend to have a 

12 lured, romantic, forbidden fruit quality that titillates and 

13 excites rather than discourages drug use.” Do you agree — 

14 MR. JOHNSON: Objection — 

15 Q — or disagree with that statement? 

16 MR. JOHNSON: — counsel is obviously reading from 

17 an article that he just alluded to and I'd like to have it 

18 presented either in front of the witness or at least to me. 

19 THE COURT: You don't have to present it to the 

20 witness but you do have to present it to counsel. 

21 MR. SHEFFLER: Counsel already has it since it's 

22 part of the deposition — 

23 THE COURT: I'm sure counsel is familiar with it 

24 but call it to his attention anyway. 

25 MR. SHEFFLER: -- .but I'll give it to. anyway. 
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1 MR. JOHNSON: Where are you reading from? 

2 MR. SHEFFLER: Your Honor, if you'd like a copy? 

3 BY MR. SHEFFLER: 

4 Q The question, Dr. Tashjian, is simply, do you agree with 

5 that statement that, "Films, media presentations no matter 

/ 

6 how real or how graphic tend to have a lurid, romantic, 

7 forbidden fruit quality that titillates and excites rather 

8 than discourages drug use"? 

9 A I would modify that statement considerably now. I think 

10 that there is a basis for accurate, clear information. I 

11 think at the time 1 wrote that article, I would have tended 

12 to give less important than is due a direct educational 

13 approach. I would caution against overstatement. 

14 Q Doctor, therefore, you would agree that a warning should 

15 be an accurate, an honest and well-balanced informational 

16 approach that sets forth the risk attendant to a product? 

17 A I agree. 

18 Q In other words, you shouldn't use extreme statements; 

19 isn't that correct? 

20 A I would agree. 

21 Q And Doctor, in your expert report, the letter that you 

22 wrote to Mr. Johnson, dated March 30th, you set forth some 

23 warnings that you said might be effective for John Gunsalus; 

24 didn't you? 

25 A And some of those on reflection might be a little bit 


MNAT 00015332 

http://legacyJibrary.ucsf.e(3k[/tii±fdlct(af{2tf)0)ipcftv.industrydocuments. ucsf.edu/docs/yxgl0001 


98 


1 extreme but some of them aren't. 

2 Q In fact, at your deposition you told me that those were 

3 extreme statements, didn't you? 

4 A Some. Mm-hmm. 

5 Q Doctor, didn't you also tell me at your deposition that 

6 even those extreme statements would at best increase the 

7 likelihood that Mr. Gunsalus might quit? 

8 A What we are after is to try to the get the attention of 

9 the individual. You get the attention of the individual by 

10 showing a person water skiing with a pack of cigarettes by 

11 the side or you get the attention of the individual by 

12 showing a group of people sitting around each smoking a 

13 cigarette, engaged in some sort of glamorous, seeming 

14 glamorous conversation or do you get the attention by trying 

15 to point out the legitimate, real and very serious health 

16 hazards to the use of a product. 

17 Q Well, Doctor, let's talk about that. Let's talk about 

18 the legitimate, serious health hazards as you see them for 

19 cigarette smoking. 

20 Doctor, would you agree that a warning, that 

21 cigarette smoking causes lung cancer and death, in your 

22 opinion, Doctor, would that be an accurate an informative 

23 warning, well-balanced informational warning? 

24 A Yes. 

25 Q Now, Doctor, in your opinion, if this warning was given to 
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1 Mr. Gunsalus by the American Tobacco Company in 1965, he 

2 wouldn't have changed his smoking behavior at all, would he? 

3 A His addiction was so far gone at that point, so advanced 

4 and so severe that a strong warning at that time would have 

5 had little affect. 

6 Q Doctor, he would not have changed his smoking behavior 

7 at all; isn't that true? 

8 A Without really very vigorous medical intervention, no, 

9 he would not have. 

10 Q It's not because Mr. Gunsalus was unable to appreciate 

11 the message in the warning. I mean, he would understand it, 

12 he might even say, yes, I know, I should quit. Smoking is 

13 bad for me and I will quit tomorrow or the next day but he 

14 wouldn't quit; isn't that right? 

15 A Couldn't quit. 

16 Q And would not quit? 

17 A Could not quit. 

18 Q Doctor, in fact, didn't you tell me at your deposition 

19 that this was probably the very reaction Mr. Gunsalus gave 

20 to his doctors when they told him, he should quit? 

21 Didn't you say that Mr. Gunsalus would recognize 

22 that he should quit? 

23 A I think, as we understand nicotine as an addicting agent 

24 today, any of us, myself included, who would have said to 

25 any patient ten years ago, you really ought to quit smoking 
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1 are being irresponsible in our medical care. It's not 

2 enough to say someone who's addicted, you really ought to 

3 stop, but one ought to be able to offer to such an 

4 individual help, real help in stopping and by the way, I 

5 think you're going to see it a lot — 

6 THE COURT: Could you just answer the questions of 

7 the lawyer on cross-examination. 

8 THE WITNESS: Okay. 

9 Q In fact — 

10 MR. SHEFFLER: I'm sorry, your Honor. 

11 BY MR. SHEFFLER: 

12 Q In fact, in the 1970's when he was caddying out in 

13 California, didn't one of his doctors tell him that if he 

14 kept smoking, he would drop dead on the golf course? 

15 A I'm not aware of that. 

16 Q That would be a pretty strong warning, that's not, you 

17 ought to stop smoking, that's pretty strong; isn’t it, 

18 Doctor? 

19 A If so, yes, yes. 

20 Q Doctor, you reviewed the deposition of Mr. Gunsalus; 

21 didn't you? 

22 A I did, sir. 

23 Q Did you see that warning in there? 

24 A I must have seen it but I must have forgotten it, sir. 

25 Q Didn't you tell me at your deposition. Doctor, that the 
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1 only way John Gunsalus could quit smoking was to lock him up 

2 in a room for the rest of his life? 

3 MR. JOHNSON: Objection, at what point? 

4 BY MR. SHEFFLER: 

5 Q Doctor, at the time he left the ICU, do you recall we 

6 talked about that. He was in ICU for his heart problem? 

7 A Yes. 

8 Q And at the time he had stopped smoking for four days; is 

9 that correct? 

10 And upon leaving the ICU, the first thing he did 

11 was light up a cigarette, isn't that what you told me? 

12 A That's what I remember, yes. 

13 Q And Doctor, you told me that Mr. Gunsalus could not quit 

14 smoking at that point unless somebody locked him up in a 

15 room for the rest of his life; isn't that right? 

16 A At that point, yes. 

17 Q So, Doctor, no warning, no warning, to Mr. Gunsalus 

18 would have any affect on him in the 60's or the 70's or the 

19 80’s; isn't that true? 

20 A I think by — again, I think by some time in his adult 

21 life, roughly the end of the 60's the beginning of the 70's, 

22 the middle 60's, early 60's, his addiction was so severe 

23 that a warning by itself would have no affect. 

24 Q Doctor, you hold the same opinion for the 50's too, 

25 don't you? Didn't you tell me in your deposition and this 
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1 is at page 229 to 230, beginning at line 24, didn't you tell 

2 me that when Mr. Gunsalus was 19 years old in 1950 that, 

3 "Warnings would have little or no affect on stopping him 

4 from smoking," isn't that what you told me, sir? 

5 MR. JOHNSON: Objection, your Honor, only because I 

6 cannot find where he's talking about. 

7 THE COURT: All right. Wait just as minute. 

8 MR. JOHNSON: And I'm sorry that — since I have 

9 now found it, I think that what he's doing is reading part 

10 of the Doctor's answer. 

11 THE COURT: Well, we — 

12 MR. JOHNSON: And have not read the question. 

13 THE COURT: What — 

14 MR. SHEFFLER: Let me read the entire answer, if 

15 you'd like. 

16 MR. JOHNSON: Could we have both the question and 

17 the answer? 

18 THE COURT: First of all, I think he can ask 

19 questions about the deposition without referring to specific 

20 line or page but if he refers to specific line or page, he 

21 should read the question and answer in context. So, do you 

22 wish to do that? 

23 MR. SHEFFLER: Your Honor, I would like to get an 

24 answer to my question that — 

25 Q In 1950 when John Gunsalus was 19 years of.age, isn't it 
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1 your opinion. Doctor, that he was addicted to smoking and 

2 could not quit even if he had been given a warning by 

3 the American Tobacco Company that cigarette smoking causes 

4 lung cancer and death; isn't that your opinion? 

5 A At some time in his adulthood the addiction became so 

6 profound and serious as to become intractable. I can't say 

7 with certainty whether it was at age 19 as I may have said 

8 in the deposition or 23 or 25 or 31 but at some point, I 

9 think, John Gunsalus crossed over the line. 

10 Q Dr. Tashjian, in your expert report to Mr. Johnson, you 

11 said that he was addicted by age 13, did you not? 

12 A I've said here that there are varying levels of 

13 addiction that the longer one is addicted the more 

14 entrenched and the more intractable to relief comes the 

15 addiction. 

16 Q Now, Doctor, when Mr. Gunsalus started smoking, I 

17 believe you said he was around ten or eleven years of ago; 

18 is that correct? 

19 A Roughly, yes, that's — 

20 Q And that would be about 1941, 1942? 

21 During the 40's cigarette smoking was generally a 

22 widespread and socially acceptable practice; wasn't it? 

23 A Yes, I assume it was. 

24 Q And there were a lot of things that contributed to the 

25 social acceptability of cigarettes; isn't that true? 


MNAT 00015338 


http://legacy.!ibrary.ucsf.eaiii/tiob(eltct(api)0)ipcHft/.industrydocuments.ucsf.edu/docs/yxgl0001 



104 


1 A Such as? 

2 Q Well/ such as the President at the time was Franklin 

3 Delano Roosevelt/ he was a smoker; wasn't he? 

4 A He was, yes. 

5 Q And he was quite an authority figure, was he not? 

6 A Mm-hmm. 

7 Q And many movie stars at the time, Marlene Dietrich, 

8 Jimmy Stewart, Clark Gable, they were all smokers, weren't 

9 they? 

10 A If you say so. 

11 Q And you testified that Mr. Gunsalus was very impressed 

12 with the Army, with soldiers and this was around the time of 

13 World War II, Doctor, 70 percent of the soldiers at that 

14 time smokers, did you know that? 

15 A I wasn't aware of that figure — 

16 Q But Mr. Gunsalus would see quite a few soldiers who were 

17 smokers, wouldn't he? 

18 A Mm-hmm. 

19 Q And in fact, most of the adult population, the male 

20 population at that time smoked cigarettes; didn't they, 

21 Doctor? 

22 A I don't know what percentage does, but I know a large 

23 percentage did. 

24 Q Doctor, do you agree with me that there was quite a bit 

25 in the social environment in the 1930's and 40's that led to 
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1 the social acceptability of smoking that had nothing to do 

2 with cigarette advertising; isn't that true? 

3 MR. JOHNSON: I'm sorry, I couldn't hear the last 

4 part of the counsel's question. 

5 THE COURT: He asked if there was a lot about the 

6 social acceptability of cigarette smoking that was unrelated 

7 to cigarette advertising; is that the question? 

8 MR. SHEFFLER: That's the question. 

9 THE COURT: Can you answer that? 

10 THE WITNESS: Well, Mr. Sheffler, how can you — 

11 MR. SHEFFLER: Sheffler. 

12 THE WITNESS: — Sheffler, how can you separate the 

13 advertising, the pitch from the response? I mean — 

14 THE COURT: You can't answer the question? 

15 THE WITNESS: I don't — 

16 THE COURT: He can't separate them. 

17 BY MR. SHEFFLER: 

18 Q If you can't answer it, thank you, Doctor. 

19 Isn't it your opinion, Doctor — 

20 MR. JOHNSON: Objection, your Honor, I think he was 

21 answering it. 

, 22 THE COURT: Well, I'm not clear then. Would you 

23 repeat your answer? 

24 THE WITNESS: I don't think you can separate the 

25 advertising, the extraordinary amount of advertising done 
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1 during that time and the glamour in the advertising done 

2 from the fact that various luminaries and personalties in 

3 our society smoked. 

4 BY MR. SHEFFLER: 

5 Q And in fact/ at that time, two-thirds of the male 

6 population smoked; isn't that true? 

7 A Again, if you say so. 

8 Q Now, Doctor, do you recall Mr. Gunsalus telling you, his 

9 motivation for beginning smoking, when he was 10, 11 years 

10 old? 

11 A I think so, yes. 

12 Q I mean, he thought it was cool and grown up to smoke, 

13 didn't he? 

14 A Yes, yes, he did. 

15 Q And in fact, that image of smoking was reinforced by his 

16 older cousin, George O'Hanlon, was it not? 

17 A I don’t have the name. 

18 Q Well, do you recall his cousin telling him that he 

19 should smoke cigarettes, it was a gown-up thing to do, it 

20 was a thing to do, it was cool; do you recall that? 

21 A (witness nods.) 

22 Q And do you recall that Mr. Gunsalus said that that was 

23 the motivation for him beginning to smoke? 

24 A Mm-hmm. 

25 Q Peer pressure is a very important motivation; isn't it, 
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1 Doctor? 

2 A Very important. 

3 Q And peer pressure was the motivating force for Mr. 

4 Gunsalus to smoke; isn't that true? 

5 Now, Doctor, in your opinion — 

6 THE COURT: I'm sorry, was there an answer to that 

7 question? 

8 THE WITNESS: Yes, yes, there was. Yeah. 

9 THE COURT: Okay. It has to be articulated to it's 

10 caught in the — 

11 THE WITNESS: My apologies. Sorry. 

12 BY MR. SHEFFLER: 

13 Q Doctor, you testified on direct examination about a 

14 process called denial; do you recall that? 

15 A Yes, I do. 

16 Q And children often times engage in denial when their 

17 parents tell them that they shouldn't do certain things, 

18 don’t they? 

19 A That's correct. 

20 Q In fact, I'm sure that we all are familiar with — 

21 THE COURT: Just — no speeches. 

22 MR. SHEFFLER: I'm sorry, your Honor. 

23 Q Doctor, isn't it true that when children are told the 

24 dangers of an activity such as alcohol and often time they 

25 will say, it won't happen to me. I won't get drunk? 


MNAT 00015342 


http://legacy.library.ucsf.efll)i/tiob(eltctOt^)Q^pg>iv.industrydocuments.ucsf.edu/docs/yxgl0001 


108 


1 A Again, it more happens — it depends on who is 

2 delivering the message. If the adult is delivering the 

3 message with a drink in his hand the child is going to not 

4 listen to that message but is going to drink. 

5 Q Doctor — 

6 MR. JOHNSON: Excuse me, your Honor, can the 

7 witness complete his answer? 

8 THE COURT: Yes. 

9 MR. SHEFFLER: I thought he had, I'm sorry. 

10 THE WITNESS: No, I hadn't. In the same context, 

11 if the adult is telling the child, you shouldn't smoke, 

12 they're cancer sticks, they're coffin nails or whatever and 

13 is smoking, the child is not going to hear the warning or 

14 the admonition but is only going to hear the positive, the 

15 implicit positive side of the smoking as a pleasurable sought 

16 after activity. 

17 BY MR. SHEFFLER: 

18 Q Doctor, this is a result of what you term denial, that 

19 they deny the message and accept the pleasures of the 

20 behavior that they want to engage in? 

21 A The — you can't — no, that's not what I mean by 

22 denial. 

23 You can't separate the message from the person 

24 giving the message. 

25 Q Doctor, if the person giving the message was a teacher, a 
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1 nun in parochial school that never smoked would the message 

2 be a double message at that point? 

3 A That would not be a double message, no. 

4 Q That would come through; is that right? 

5 A That would — liable to come through, except often young 

/ 

6 boys like John would tend to — 

7 Q Disregard it? 

8 A — disregard the authority of a nun. 

9 Q Doctor — 

10 THE COURT: Because the nun was religious or 

11 because it was a she? 

12 THE WITNESS: Probably a combination of both. 

13 BY MR. SHEFFLER: 

14 Q Doctor, didn't you tell me at your deposition that if 

15 John Gunsalus had been confronted with a warning that 

16 cigarette smoking caused lung cancer and death, that his 

17 reaction would be not me. It's not going to happen to me, 

18 age 53 is a long time away, it's 500 years away? 

19 A I think — 

20 MR. JOHNSON: Objection, counsel is now quoting 

21 from the deposition, I'd like to have a reference? 

22 THE COURT: Would you give a page reference if 

23 you're quoting from the deposition? 

24 MR. SHEFFLER: Page 218, lines 10 to 21. 

25 BY MR. SHEFFLER: 
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1 Q Doctor, did you tell me — 

2 THE COURT: It's a — just a minute. 

3 Q Did you tell me at your deposition that if John Gunsalus 

4 had been confronted as a child with a warning that cigarette 

5 smoking causes lung cancer and death that his reaction would 

6 be, it's not going to happen to me. 53 is a long time away, 

7 it's 500 years away and he disregarded it? 

8 MR. JOHNSON: Objection, counsel just read half the 

9 answer. 

10 MR. SHEFFLER: I didn't read anything, your Honor. 

11 MR. JOHNSON: Then counsel has a remarkably good 

12 memory for both the question and the part that he read 

13 because it's identical except for one sentence that he left 

14 out. 

15 THE COURT: Mr. Johnson, may I see you at sidebar, 

16 please, and Mr. Sheffler. 

17 (Discussion held at sidebar as follows:) 

18 THE COURT: We don't need the rest of you. Oh, I 

19 didn't mean you. 

20 First of all when you have a witness that 

21 dramatizad his responses so for you to object to Mr. 

22 Sheffler's style of questioning in this way is not 

23 appropriate. He was not quoting from the deposition. 

24 He asked him if he said it. He did make a remark about 500, 

25 if it's not accurate you can read him the question and the 
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answer on redirect. You are persisting in interfering with 
his cross-examination and it's highly inappropriate. Now, I 
don't think he's taking advantage of this witness. The 
witness doesn't answer half the questions. He keeps saying 
by the way and going off and strolling along, therefore, 
he's a very difficult witness to handle. I don't want the 
problem propounded by making you a very difficult lawyer to 
handle. Now, let him cross-examine and you straighten it 
out. 

MR. SHEFFLER: May I speak, your Honor? 

THE COURT: Yes. 

MR. JOHNSON: What counsel has done in his 
question, as well as many other questions is he has picked 
out the answer quoted it directly and then ignored the 
portions where the Doctor qualifies or otherwise gives 
favorable testimony. 

THE COURT: X will allow you to elicit all the 
favorable testimony on redirect but if he said it, if it's 
not a misquote, you may read the question and answer in its 
full context, but you just try -- he doesn't have to do 
it — indulge you by saying, on page so and so did you say 
and on line something did you say, he’s entitled to discuss 
the deposition. If this witness doesn't remember the 
deposition then he can refresh his recollection with the 
page and line and then he has-to be accurate. 
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1 MR. JOHNSON: I understand your Honor's ruling and 

2 I will address the deposition on the redirect. 

3 THE COURT: Thank you. 

4 (End of sidebar discussion.) 

5 THE COURT: Do you know if there was a pending 

6 question? If there was, the jury probably doesn't remember 

7 either. 

8 BY MR. SHEFFLER: 

9 Q Doctor, isn't it true that if Mr. Gunsalus had been 

10 given a warning at the age ten or eleven that smoking would 

11 cause him to develop lung cancer, it would cause him death 

12 at the age of 53, would his reaction have been denial? He 

13 would have said not me, it's not going to happen to me, 53 

14 is a long time away. 

15 A I think you're taking my answer out of the context of 

16 the 20 or so pages in which the discussion did take place. 

17 Q If you can answer that question, Doctor? 

18 A I think at the age of ten or eleven that given a 

19 congruent message about the warnings of smoking, I think he 

20 would have heeded it. I think as his addiction grew and 

21 increased and broadened, I think his ability, his capacity 

22 to listening to any warning diminished. 

23 Q Doctor — 

24 THE COURT: If you can refer to a specific — 

25 BY MR. SHEFFLER: 
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1 Q — I would like to refer you to a deposition. Do you 

2 have a copy of your deposition? 

3 A No, I do not, sir. 

4 Q I'm sorry. 

5 MR. SHEFFLER: If I may, your Honor, may I give the 

6 doctor a copy of his deposition? 

7 THE COURT: Well, here's another one. Please. 

8 If you refer to a specific page and line, give it 

9 to us and give Mr. Johnson a chance to locate it. 

10 MR. SHEFFLER: It is on Page 228, your Honor, 

11 beginning on Line 15, and I would like to read to Dr. 

12 Tashjian to Line 15 on the next page and ask him if his 

13 opinion still remains the same. 

14 BY MR. SHEFFLER: 

15 Q Doctor, read from your deposition of a month ago, I ask 

16 you questions, cigarette smoking causes lung cancer and 

17 death, that's the warning I want to give John Gunsalus. Is 

18 it sufficient to give him that warning once? 

19 Answer: "I would doubt it." 

20 Question: "If he read the warning, Doctor, if he 

21 read the warning would he heed it?" 

22 Mr. Johnson: "Objection. When and under what 

23 circumstances?" 

24 Myself: "At age ten. Age, John Gunsalus, if he 

25 read it once, if he read the warning." 
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1 Mr. Johnson: "Where?" 

2 Mr. Sheffler: "In his bathroom when he was hiding 

3 from his parents to smoke a cigarette." 

4 The Witness: "He was not with his parents when he 

5 was ten." 

6 Mr. Sheffler: "That's true, I stand corrected. 

7 Would he heed the warning. Doctor, at ten years of age?" 

8 Answer: "In the absence of all other social 

9 constraints against smoking, probably not." 

10 Question: "You say that with a reasonable degree 

11 or medical certainty, is that correct, Doctor?" 

12 Answer: "Yes." 

13 Now, Doctor, is it still your opinion that if John 

14 Gunsalus had been given a warning cigarette smoking causes 

15 lung cancer and death, at age ten, that he would not have 

16 quit smoking or not have -- that he still would have started 

17 smoking and still would have become addicted and proceeded 

18 with smoking throughout his life? 

19 A Again, the important phrase here is "in the absence of 

20 all other social constraints against smoking," probably not. 

21 The whole context of advertising, the whole context of — 

22 with what was promulgated by the tobacco industry, et 

23 cetera, outweighed any one-time warning given to any 

24 individual. I daresay any of us sitting in this courtroom 

25 at the age of 10, or 11 or 15, a one-time warning would not 
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1 have been sufficient. 

2 Q Doctor, we're not talking about changing the social 

3 environment, we're not talking about changing the social 

4 constraints that existed or didn't exist in the 1930's or 

5 40's. 

/ 

6 A We're talking about — 

7 Q The point is, Doctor, given what John Gunsalus -- John 

8 Gunsalus' environment, given what John Gunsalus saw and 

9 learned as he was growing up, given all the things you know 

10 about John Gunsalus, a warning that cigarette smoking causes 

11 lung cancer and death would not have been effective to deter 

12 him from smoking? 

13 A A one-time warning, no. Warnings time after time after 

14 time after time, yes. 

15 Q Doctor, you talked about addiction and what you call 

16 nicotine addiction in response to certain questions from Mr. 

17 Johnson. I'd like to ask you a few questions about that, 

18 sir. 

19 According to this theory of addiction that you 

20 espouse. Doctor, isn't it true that a person who smokes 

21 three or four cigarettes a day on a. regular basis is an 

22 addict, isn't that true? 

23 A That's borderlinish. 

24 Q Five or six? 

25 A Up above six, I would say, yes. 
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1 Q According to you. Doctor, a person who says he likes to 

2 smoke, he likes the taste, he likes to do something with his 

3 hands, it helps him with his concentration, that person, 

4 even though he likes to smoke and wants to smoke, he's still 

5 an addict? 

6 MR. JOHNSON: Objection, your Honor — 

7 BY MR. SHEFFLER: 

8 Q Is that correct? 

9 MR. JOHNSON: — to the form of the question. 

10 Contains a number of different assumptions and it's complex. 
IX THE COURT: If it's too complex for the witness to 

12 answer, he can so state. As long as it's a question instead 

13 of a declaration of personal opinion by the examiner, it's 

14 appropriate. 

15 BY MR. SHEFFLER: 

16 Q Doctor, is it true that a person, according to your 

17 definition of addiction, of nicotine addiction, a person who 

18 says he likes to smoke, he's still an addict, is that right? 

19 A Yes. 

20 Q And a person, Doctor, who says "I have no intention of 

21 quitting, I like smoking, never tried to quit, don't want to 

22 quit," he's an addict? 

23 A How many cigarettes is he smoking a day? 

24 Q He's smoking five to six for three months. 

25 A Let's go up to a dozen for six months. 
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1 Q All right, he's smoking a dozen cigarettes for four 

2 months, for four months. 

3 A Yes. 

4 Q Of course. Doctor, the fact that he's an addict to 

5 nicotine, as you term, that doesn't prevent him from making 

6 a decision: I want to quit smoking? He can decide he wants 

7 to quit smoking, can he not? 

8 A Absolutely, yes. 

9 Q And he can decide that the risks posed by smoking are 

10 dangerous ones that he doesn't want to accept, isn't that 

11 true? There is nothing in the cigarette smoke, Doctor, that 

12 changes reality for him? 

13 A Mr. Sheffler, I've talked about different degrees of 

14 addiction. 

15 Q Well, let's talk about -- 

16 A And you can't talk about addiction versus no addiction 

17 and you can't talk about addiction in the absence of time 

18 and as well as quantity. And each individual has a 

19 different response to addiction and each individual has a 

20 different individual capacity to deal and to overcome 

21 addiction. 

22 Q Doctor, let's talk about a very, very, very seriously 

23 addicted person to cigarettes, to nicotine. And your 

24 definition of this person is at the extreme edge of 

25 addiction to nicotine. That person can still make a 
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1 decision that he wants to quit smoking, isn't that true? 

2 A Yes, he can. And — 

3 Q Doctor, you quit smoking, didn't you? 

4 A May I finish? 

5 Q If you'd like to add — 

6 THE COURT: If you're responsive to that question 

7 you may finish, but if you're going to bring up something 

8 else, it's Mr. Johnson on redirect who does that. 

9 Now, the question was, I think, can the addicted 

10 individual decide to stop smoking, and you said yes. Is 

11 that right? 

12 THE WITNESS: Mark Twain said stopping smoking is 

13 the easiest thing in the world to do, I've done it thousands 

14 of times myself. People decide to stop smoking all the time 

15 and last two hours, two days, occasionally even two weeks, 

16 and go back to smoking. The recidivism rate is 

17 extraordinarily high over a period of time. 

18 BY MR. SHEFFLER: 

19 Q But they can decide to stop smoking. Doctor, because 

20 they're aware of the risk associated with smoking; isn't 

21 that true? 

22 A But their ability to follow through and indeed to stop 

23 smoking may be greatly impaired. The decision to stop 

24 smoking is different from the ability to stop smoking. 

25 Q And the decision to stop smoking, Doctor, is based upon 
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1 their awareness, based upon what they know about the dangers 

2 of smoking, isn't that right? 

3 A I would assume, yes. 

4 Q Doctor, you quit smoking, didn't you? 

5 A I did. 

6 Q And it was difficult for you to quit? 

7 A Yes, it was. 

8 Q You had severe withdrawal, did you not? 

9 A I did. 

10 Q But you were able to quit, weren't you? 

11 A I was a fortunate one, yes. 

12 Q And, Doctor, even though you had severe withdrawal to 

13 nicotine, you were able to function at your job, were you 

14 not? You went to work every day, didn't you, Doctor? 

15 A Minimally. 

16 Q You didn't hospitalize yourself, did you? 

17 A No, I did not. 

18 Q You didn't seek medical intervention, did you? 

19 A No, I did not. 

20 Q In fact, Doctor, you drove a car to work every day, you 

21 worked as a psychiatrist every day, didn't you? 

22 A I did. 

23 Q Doctor, you know from reading Mrs. Gunsalus' deposition 

24 that she quit smoking, too, didn't she? 

25 A I can remember that, yes. 
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1 Q Mrs. Gunsalus had smoked for 30 years, had she not? 

2 And she successfully quit? 

3 A Mm-hmm. 

4 Q She had to reorder some of the things she used to do 

5 like drinking coffee and smoking cigarettes in the morning 

6 at the kitchen table, but she was able to do that, wasn't 

7 she? 

8 A Yes, she was. 

9 Q And you probably had to reorder some of the things that 

10 you were normally accustomed to doing? 

11 A I did. 

12 Q When you were smoking, is that true? 

13 A I did. 

14 Q But you were able to do it, right? 

15 THE COURT: We've established that. 

16 BY MR. SHEFFLER:' 

17 Q Now, Doctor, in fact 41 million people, 41 million 

18 smokers have quit smoking, haven't they? 

19 A I don't know where you get that figure from. 

20 A Well, I get it from the 1988 or 1987 Surgeon General's 

21 report, Page 466, Doctor, you said you're familiar with 

22 that; will you accept that? 

23 A If it's from there, I accept it. 

24 Q Would you like to see it, Doctor? 

25 A I'm perfectly willing to take you on record to that 
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1 on faith. 

2 Q Well, Doctor, are you willing to take me on faith that 

3 that same report says that of those 41 million who quit, 90 

4 percent of them quit without any medical or any 

5 intervention, any support system? They quit on their own, 

6 Doctor, are you aware of that? 

7 A I think that's a high figure, but I'll accept it. 

8 Q Will you accept it, it's in the Surgeon General's 

9 report? Would you like me to show i.t to you? 

10 Now, Doctor, you've treated what is it, ten to 

11 fifteen people for smoking, to help them quit smoking? 

12 A Yes. 

13 Q And these were people, Doctor, who came to you for that 

14 sole purpose, wasn't it? 

15 A I guess. 

16 Q And you were successful in that 60 percent of the time, 

17 is that true? 

18 A Is that the figure I gave you? I think roughly 

19 two-thirds of the time, yes. 

20 Q And that was roughly twice as successful as you were 

21 with people you were treating for substance abuse, isn't 

22 that true? 

23 Now, Doctor, you diagnosed Mr. Gunsalus as addicted 

24 according to the criteria of DSM3-R, which we've mentioned, 

25 is that correct? 
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1 A That's correct. 

2 Q And in the DSM3-R, Doctor, it doesn't mention the word 

3 "addiction," does it? 

4 A If I could see that. 

5 Q Sure. 

6 (Pause.) 

7 A Your question, sir? 

8 Q Well, does the DSM3-R mention the word "addiction"? 

9 A No, it talks about nicotine dependence. 

10 Q Okay, Doctor, does — 

11 A And indeed, as I think Surgeon General Koop says, 

12 Dependence and addiction are used interchangeably today. 

13 Q All right, Doctor, more importantly is there anywhere in 

14 the DSM3-R that says that a person who is dependent upon 

15 nicotine cannot quit smoking if he or she desires to do so? 

16 A Nor is there anything in the DSM3-R that says a person 

17 can quit smoking if he or she so desires. 

18 Q According to the DSM3-R that you have there, Doctor, 

19 John Gunsalus was dependent upon alcohol at one time, was he 

20 not? 

21 A Yes, he was. 

22 Q And by history you were able to diagnose him as an 

23 alcoholic, isn't that true? 

24 A That's true. 

25 Q But when you saw him in February of 1986, he had his 


MNAT 00015357 

http://legacy.library.ucsf.e<^ticbfellctQpi)0)ipcltv.industrydocuments. ucsf.edu/docs/yxgl0001 



123 


1 drinking under control, is that correct? 

2 A Mm-hmm. 

3 Q So even though you diagnosed him — 

4 A I saw him in September and October of 1986. 

5 Q Oh, I'm sorry. Doctor. 

6 A Yeah. 

7 Q In September. At that time he had his drinking under 

8 control though, did he not? 

9 A He told me so. 

10 Q Doctor, would you agree then that even though DSM3-R had 

11 under the DSM3-R he was diagnosed as alcohol dependent, he 

12 could still quit; isn’t that true? 

13 A That's what he stated. 

14 Q Now, Doctor, I want you to assume that a person starts 

15 smoking at around the age 18, I want you to assume the 

16 person smokes two packs of cigarettes a day. On the basis 

17 of that information, Doctor, would you say if he smoked for 

18 ten years that he was addicted? 

19 A Yes, I would. 

20 Q And, Doctor, I want you to further assume that on the 

21 28th birthday he quit smoking. I want yov: to assume that he 

22 didn't have any anxiety attacks, he didn't get nervous, he 

23 was able to work, he was able to drive the car, able to go 

24 to his job. He missed cigarettes, he was a bit snappy with 

25 the people around him, he gained some weight, but he didn't 
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1 smoke any more cigarettes for ten years. Was he an addict, 

2 Doctor? 

3 A Yes. 

4 Q Was he an addict for the entire — 

5 A See by the definition — 

6 Q — period of time that he was not smoking? 

7 A Yes. By the definition that we use in substance abuse 

8 and we borrow from our understanding through alcoholism and 

9 Alcoholics Anonymous, is that once one is addicted, one 

10 remains addicted even if one is abstemious through one's 

11 life, I have the potential if I am going to smoke a 

12 cigarette today, the chances are I am going to become 

13 readdicted in very quick fashion. Not a hundred percent, 

14 nothing is a hundred percent, but if I — if I am putting 

15 myself at high risk to having just one cigarette. 

16 Q Doctor, at this point in time if you started smoking, if 

17 you went out in the hall and bought a pack of cigarettes and 

18 started smoking, would it be a matter of your choice? 

19 A The first cigarette would, yes. 

20 Q Doctor — 

21 A And the second cigarette and the third ciga.rette would 

22 be, as each cigarette went on, it would be less and less a 

23 matter of choice. 

24 Q So when a person quits smoking, Doctor, would you agree 

25 that at some point in time if he remains abstemious, as you 
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1 call it, from smoking, the next cigarette that he smokes is 

2 a matter of his choice? 

3 A Sure. 

4 Q And, Doctor, if a person had quit smoking for a year, is 

5 it your opinion that he could choose or not choose to start 

6 smoking again? 

7 A Certainly. 

8 Q And for a month it would be a matter of his choice, 

9 would it not? 

10 A I — for most people it would be a matter of hours. 

11 Q Matter of hours. Doctor, isn't it true that John 

12 Gunsalus quit smoking for two days towards the end of his 

13 life? 

14 A Was that when he was in ICU? 

15 Q No, that was later, Doctor. He quit four days when he 

16 was in ICU. Don't you agree. Doctor, that John Gunsalus did 

17 quit smoking on one occasion for two days, four days, he did 

18 quit smoking, did he not? 

19 A He had an enforced, an externally enforced abstinence. 

20 Q Does that make a difference? 

21 A Sure. 

22 Q Well, Doctor, if a person quit smoking for two days of 

23 his own volition, would you not agree that he made a choice 

24 to start smoking again? 

25 A No, absolutely not, absolutely not. 
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Q Doctor, the Surgeon General says that if you quit 
smoking for a day, it's referred to as a quitting episode 
and that if you start smoking thereafter you have done what 
is called relapsed. Do you agree with that, Doctor? 

A I think you're taking it out, you relapse because of the 
addiction, not because you make a volitional, voluntary 
choice. 

Q Doctor, the psychological aspect of addiction that you 
talked about on direct is very important in maintaining the 
addictive behavior, isn't it? 

A Certainly. 

Q And this psychological aspect is a learned or 
ritualistic behavior, I think you described it, right? 

A Yes. 

Q Includes social factors, peer pressure, environmental 
cues, is that right? 

A Yes. 

Q And you testified that this psychological part of the 
behavior is the result of doing something habitually over 
many, many years, is that true? 

A Yes. 

Q This person learns to associate smoking with certain 
things? 

A Yes. 

Q Kr. Gunsalus learned to associate smoking with drinking. 
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1 isn't that true? 

2 A I would assume, among other things, yes. 

3 Q And did he say to you. Doctor, that when he drank more, 

4 he smoked more? And Mrs. Gunsalus learned to associate 

5 drinking a cup of coffee and smoking a cigarette, isn't that 

/ 

6 true? It's a habit. Doctor? 

7 A Yes. 

8 Q A learned habit that someone engaged in over a period of 

9 time? 

10 A Yes. 

11 Q And, Doctor, that habit, when you end it, you feel a 

12 certain amount of frustration, don't you? When you don't 

13 have the cigarette and you have your coffee or you have your 

14 beer but you don't have a cigarette, you feel a certain 

15 amount of frustration, you're missing something, isn't that 

16 true? 

17 A Sure, sure. 

18 Q You feel restless, you feel irritable? 

19 A Yeah. 

20 Q It's psychological, isn't it. Doctor? 

21 A Yes. 

22 Q It has nothing to do with the pharmacological action of 

23 nicotine? 

24 A Could I expand on — respond by reading my report? 

25 Because I think I addressed that in my report. 
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1 Q Well, Doctor, can you just answer my questions now? 

2 MR. JOHNSON: Objection; X think the doctor is 

3 trying to answer the question. 

4 THE COURT: Well, you may answer the question. If 

5 you want to refer to your report to help you answer the 

6 question, you may. But he is entitled to have just an 

7 answer to his question. 

8 THE WITNESS: I think it's both together, both the 

9 physiologic addiction and the psychologic habituation, 

10 habit, ritual that have a synergistic effect upon one 

11 another. 

12 BY MR. SHEFFLER: 

13 Q Do you remember when we discussed this at your 

14 deposition, Doctor, you told me that you could satisfy the 

15 physiological pharmacological part of addiction with 

16 Nicorette gum? 

17 A Yes. 

18 Q And you give some of your Nicorette gum and that takes 

19 care of the nicotine part and then you could teach them how 

20 to deal with the psychological, the feeling of missing a 

21 habit. You teach.them how to break a habit? 

22 A Yes. 

23 Q Now, Doctor, you talked about the physiological part of 

24 nicotine addiction on direct and. Doctor, you do agree that 

25 you're really not an expert in the physiological 
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1 pharmacological part of addiction/ isn't that true? 

2 A Well, medical school, I've had courses in physiology and 

3 pharmacology and I've certainly kept up over the years. So 

4 in terms of maybe the general lay public, I'm certainly an 

5 expert. 

6 Q You're an expert, but you're not really an expert as 

7 to— 

8 A I'm not a pharmacologist. 

9 Q Okay. Doctor, there's a lot of things that are 

10 psychoactive, aren't they? 

11 A Yes. 

12 Q Caffeine is psychoactive, isn't it? 

13 A Yes, it is. 

14 Q In fact, chocolate contains psychoactive things, doesn't 

15 it? 

16 A Yeah, but as — yes. Yes. 

17 Q And, Doctor, testifying in court is a psychoactive 

18 experience, isn't it? 

19 A You think you could become addicted to it? 

20 Q Well, Doctor, I don't know. No, let's — we'll save 

21 that for another day. Doctor, tolerance is very important 

22 in diagnosing an addiction, according to your definition of 

23 addiction, is it not? 

24 A Yes. 

25 Q And I believe you described tolerance as an increasing 
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1 need for a substance that's being used, isn't that correct? 

2 A Yes. 

3 Q And I think you said — 

4 A But most individuals develop, find their own steady 

5 state, find their own levels over a period of time. 

6 Q But I believe — 

7 A Otherwise — otherwise, one would go up, I mean if 

8 tolerance were the only factor, then one would smoke eight, 

9 ten packs a day. So one levels off. For one individual, it 

10 may be a pack a day. For another one, it may be two packs a 

11 day, another individual like my friend, the surgeon, four 

12 packs a day. 

13 Q So, Doctor, you would agree though that tolerance 

14 indicates that as you smoke, you will continue to smoke 

15 more and more until you find that steady state, is that 

16 correct? 

17 A That's right. 

18 Q And you told us that Mr. Gunsalus started smoking I 

19 think in his teens at a pack a day and increased that over 

20 his adult life; is that true? Is that what you're saying? 

21 A I think so. 

22 Q Doctor, would it affect your opinion to know that Mr. 

23 Gunsalus, when he was in the Army, was only smoking three or 

24 four cigarettes a day? 

25 A Uhm — 
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1 Q It doesn't matter to you, does it? 

2 A Doesn't really matter. 

3 Q Okay. Doctor, would you agree with me that no one 

4 really knows whether nicotine withdrawal has any effect on 

5 somebody's ability to quit smoking? 

6 A I'm not sure I understand your question. 

7 Q Well, let me say it again. Doctor, do you agree that 

8 whether severe nicotine withdrawal decreases the ability to 

9 stop smoking is unknown? 

10 A I think it's known to a reasonable — 

11 Q You think it's known? 

12 A I think to a reasonable degree of medical certainty it's 

13 known. 

14 Q Doctor, would you turn in DSM3-R that's sitting there in 

15 front of you to Page 151? 

16 Would you read there, sir, where it says 

17 complications? Would you read that into the record? 

18 A "Complications. Whether severe nicotine withdrawal 

19 decreases the ability to stop smoking or remain abstinate 

20 from smoking is unknown." I think the Surgeon General's 

21 report would disagree with that. 

22 Q Well, Doctor, the Surgeon General's report disagrees 

23 with the DSM3-R published in 1987 by the American 

24 Psychiatric Association, is that correct? 

25 A Yeah, yeah. I would have -- 
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1 Q And this is the Psychiatric Association — 

2 MR. JOHNSON: Excuse me, your Honor. Counsel keeps 

3 wanting to interrupt the witness so he can make a speech. 

4 THE COURT: Well, I don't know about that. He's 

5 trying to limit the witness to answering the questions he 

6 was asked. 

7 Was there some answer you didn't give to some 

8 question you were asked, Doctor? 

9 THE WITNESS: I was saying I have problems with 

10 that statement here. 

11 THE COURT: You disagree? 

12 THE WITNESS: Yes. 

13 THE COURT: Okay. 

14 BY MR. SHEFFLER: 

15 Q You have no problems though, Doctor, in diagnosing Mr. 

16 Gunsalus' nicotine dependence according to that book? 

17 A I use dependence and addiction interchangeably. 

18 Q Now, Doctor, would you agree that withdrawal from 

19 alcohol or barbiturates is far more physically severe 

20 than anything a smoker experiences when he quits smoking? 

21 A It depends upon the smoker, sir. 

22 Q Well, Doctor, you've seen people going through alcohol 

23 withdrawal, haven't you, severe withdrawal? 

24 A Which occurs maybe one to three percent of the time to 

25 people in severe alcohol withdrawal get DT's. 
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1 Q Well, would you explain what DT's are for. the jury, sir? 

2 A Well, it's the delirium tremens. It's a physiologic 

3 state brought upon by the abrupt absence of alcohol in the 

4 bloodstream. 

5 Q It causes seizures? 

/ 

6 A It can cause seizures. 

7 Q And those seizures could be fatal? 

8 A Yes, they can. 

9 Q In fact, alcoholics going through severe withdrawal will 

10 hallucinate, won't they, Doctor? 

11 A Yes, they will. 

12 Q And alcoholics going through severe withdrawal may die 

13 if they're not treated; isn’t that true? 

14 Five percent of alcoholics who go through 

15 withdrawal die if they're untreated? 

16 A And only one to three percent of alcoholics go through 

17 that level of withdrawal, so it's five percent of one to 

18 three percent. 

19 Q Doctor, isn't it very important to hospitalize chronic 

20 alcoholics and detoxify them with supportive medications 

21 when they go through withdrawal? 

22 A It depends upon the alcoholic, sir. We — 

23 Q Severe alcoholic. 

24 MR. JOHNSON: Excuse me, your Honor. He's cutting 

25 off the witness again. 
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1 THE COURT: Well, I think that's correct. You were 

2 asked isn't it important to hospitalize an alcoholic going 

3 through withdrawal symptoms and you said it depends on the 

4 alcoholic. 

.5 THE WITNESS: It depends upon the alcoholic. Most 

6 alcoholics do not need to go through a detoxification 

7 experience, the overwhelming majority. 

8 THE COURT: Now, you were going to ask about the 

9 severe alcohol, is that it? 

10 BY MR. SHEFFLER: 

11 Q Severe alcoholic, Doctor, severe withdrawal, is 

12 hospitalized, is he not? 

13 A Yes. 

14 Q And, Doctor, the same is true with a severe addict to 

15 barbiturates, he or she is hospitalized because they may 

16 also die from withdrawal, isn't that true? 

17 A They can. 

18 Q Doctor, no one dies from nicotine withdrawal, do they? 

19 A Uhm, I think most people with severe nicotine withdrawal 

20 never get down to the point where they get themselves in 

21 harm's way; they go back to smoking again. 

22 Q Doctor, isn’t it true that you have never seen a patient 

23 hospitalized for nicotine withdrawal? 

24 A No, but I will see people hospitalized for nicotine 

25 withdrawal during the coming years because we seldom if ever 
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1 saw in most hospitals in Philadelphia patients hospitalized 

2 for alcoholism 15 years ago. 

3 Q Doctor — 

4 A I think our changing expanding awareness and 

5 understanding of addiction is going to change all that. 

6 Q Doctor, the 41 — 

7 A In fact, we're going to have a program like that at 

8 Mount Sinai — 

9 THE COURT: Doctor, that's the problem. You're 

10 just going on. He asked you whether you have ever seen up 

11 to now, not in the future, anyone hospitalized for nicotine 

12 withdrawal. Now, did you answer that question? 

13 THE WITNESS: I did, but I had to qualify it, your 

14 Honor. I'm sorry. 

15 THE COURT: The qualifications Mr. Johnson brings 

16 out on redirect. On cross you're supposed to answer Mr. 

17 Sheffler's questions as best you can, if you can answer 

18 them. If you can't, of course, then just say so. 

19 BY MR. SHEFFLER: 

20 Q 41 million people who you determined were addicts who 

21 quit. Doctor, were never hospitalized, were they? None of 

22 them. Isn't that true? 

23 A That is true. 

24 Q They were not detoxified, like you do with an alcoholic, 

25 isn't that true? 
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1 A Mm-hmm. 

2 Q Doctor, John Gunsalus was warned on various occasions to 

3 quit drinking by various doctors, wasn't he? 

4 A I know of two occasions. 

5 Q But he didn’t stop drinking until he decided to do so 

6 and that had nothing to do with any health warnings he was 

7 given, isn't that true? 

8 A That I'm not aware of, sir. 

9 Q Well, didn't you read his deposition where he said he 

10 stopped drinking because of his grandson’s death? 

11 A I had forgotten that, sir. 

12 Q Doctor, Mr. Gunsalus told you that he didn't have 

13 significant trouble stopping drinking, isn't that true? 

14 A Yes, he did. 

15 Q But his medical records indicated Mr. Gunsalus had 

16 significant withdrawal, didn't they? 

17 A What medical records are you referring to? 

18 Q The medical records of the VA hospitalization that you 

19 reviewed. Doctor? 

20 A Yeah. 

21 Q They indicated he had significant withdrawal, didn't 

22 they? 

23 A I don't — I'm not aware of that. 

24 Q Doctor, did you review the medical records from the VA 

25 Hospital? 
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1 A Yes, I did. I reviewed them a year, year and a half 

2 ago. 

3 Q In any event, Mr. Gunsalus was able to stop, wasn't he? 

4 A No question. 

5 THE COURT: We're talking about drinking now? 

6 MR. SHEFFLER: Was able to stop drinking. 

7 BY MR. SHEFFLER: 

8 Q Now, let's talk about the nicotine withdrawal that you 

9 described when you challenge Mr. Gunsalus in your second 

10 interview. Doctor, I believe you said that when you asked 

11 Mr. Gunsalus not to smoke, that he became very agitated, his 

12 eyes darted about the room, he said I'm getting nervous, I 

13 can feel I'm getting nervous, I feel it in my stomach, and 

14 then you let him smoke cigarettes at approximately six 

15 months after his onset of withdrawal; is that true? Six 

16 minutes from his last cigarette; is that right, Doctor? 

17 A That's correct. 

18 Q You don't mean to tell the jury, Doctor, that what Mr. 

19 Gunsalus was exhibiting was the effects of nicotine 

20 withdrawal, do you? 

21 A He had been chain smoking in the first interview, and I 

22 mean literally lighting one up with the other, and had been 

23 chain smoking during the second interview, up to the point 

24 that I challenged, him to stop. 

25 Q Doctor -- 
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1 A So, even if there was a diminution, I would say that the 

2 slightly less level of blood nicotine, coupled with the 

3 psychological anxiety and agitation, led him to need another 

4 cigarette. It's a very extreme case. 

5 Q Doctor, if Mr. Gunsalus had smoked cigarettes once every 

6 five minutes, how many packs of cigarettes would he smoke in 

7 a day? Would it be about nine? 

8 A I think I stated that this was a situation of anxiety 

9 for him. 

10 Q So in other words, what you were exhibiting — what Mr. 

11 Gunsalus exhibited, was a result of the situation and not 

12 the result of a nicotine cessation? 

13 A It's a — it's a respected technique in psychiatry that 

14 the stress interview does bring out underlying disorders, 

15 and that's not -- 

16 Q It brings out underlying stress? 

17 A It brings out underlying -- adaptation to -- adaptation to 

18 stress, and coping patterns and mechanisms to dealing with 

19 stress. 

20 Q In other words — 

21 THE COURT: Please let him finish. What came after 

22 the coping mechanism? 

23 THE WITNESS: The ability — it brings out the 

24 stress and the — and it flushes out, accentuates the 

25 underlying individual's coping mechanisms as a way of handling 
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1 the stress. 

2 Q His psychological ritualistic learned behavior, his 

3 habitual behavior dealing with stress; is that right, 

4 Doctor? 

5 A Yes, which is part of his smoking habituation. 

6 Q The habit? 

7 A Yes. 

8 Q Doctor, do you know if John Gunsalus ever really made a 

9 decision that he was not going to smoke at any point in his 

10 life? 

11 A I think he made many such decisions. 

12 Q Isn’t it true that really what Mr. Gunsalus actually 

13 decided was that he would try to quit? 

14 A I think he made many such decisions that were very 

15 short lived, maybe an hour or two or three, very much 

16 aborted, and I think he went back to smoking. 

17 Q Mrs. Gunsalus testified in court here. Doctor, and 

18 stated that Mr. Gunsalus had often told her that he wanted 

19 to quit, and that tomorrow he was going to try. Would that 

20 be consistent with what you saw in Mr. Gunsalus? 

21 A I'm saying in addition to delaying in the future, he did 

22 try for a period of time, and I think he was incapable of 

23 going beyond an hour or two. 

24 Q He said in his videotape, Mr. Gunsalus did, that if he 

25 had known about the dangers of smoking, he would have tried 
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to quit, but he wouldn't have quit, would he, Doctor? 

MR. JOHNSON: Objection. At which point. 

Q At any point in his life. 

THE COURT: Do you understand the question? 

A I think if he had truly known when he was a youngster, 
he would have. 

Q Doctor, it's your opinion that Mr. Gunsalus did not heed 
the warnings involved and of the risks involved in smoking 
because he could not quit; isn't that right? 

MR. JOHNSON: Objection, your Honor. At what 
point? What are we talking — 

THE COURT: You mean all through his life? 

MR. SHEFFLER: Whenever he was a smoker, your 

Honor. 

THE COURT: Whenever he was a smoker, is it your 
opinion he didn't or he couldn't — 

Q He did not heed the warnings because he could not; isn't 
that what you're saying to the jury? 

MR. JOHNSON: This is — your Honor, we — 42 to 
66, are past 66? I'm confused. 

MR. SHEFFLER: Whenever he was a smoker. 

THE COURT: Well, he’s now — I think his whole 
life, but why don't you narrow the question in terms of 
time. 

BY MR. SHEFFLER: 
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1 Q Doctor, when Mr. Gunsalus was addicted to smoking as you 

2 defined it, which I take was his — practically his entire 

3 smoking history, except maybe the first three months, he 

4 would not heed a warning that smoking would cause him lung 

5 cancer and death, because he could not; isn't that what 

6 you're saying? 

7 MR. JOHNSON: Objection, your Honor. What he has 

8 described as the period of time before he became addicted, 

9 is not what Mr. Sheffler has just said. So lost in the 

10 question is the assumption that Mr. Sheffler makes, which I 

11 don't believe is accurate. 

12 THE COURT: If the witness can answer the question, 

13 I will order him to do so. Your objection is overruled. 

14 THE WITNESS: I've said several times here today 

15 that one's addiction grows and increases over a period of 

16 time, and one's capacity to handle the. addiction changes as 

17 a function of time. So, it would have been easier at 15 

18 than it was at 18, than it was at 22, than it was at 26, et 

19 cetera. And I_ would say by the time — 

20 BY MR. SHEFFLER: 

21 Q Doctor, didn't Mr. Gunsalus tell you that he tried to 

22 quit smoking when he was in his teens? 

23 A He told me he tried to quit smoking many times. It 

24 would go an hour or two and say, well, the hell with it, and 

25 have a cigarette. 
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1 Q Isn't another explanation for Mr. Gunsalus' behavior 

2 simply that Mr. Gunsalus did not quit smoking because he 

3 didn't want to? 

4 A I don't think that's an — to my understanding, that's 

5 not an acceptable explanation. 

6 MR. SHEFFLER: Your Honor, I have no further 

7 questions at this time. 

8 THE COURT: All right. Now, Mr. Johnson. 

9 MR. JOHNSON: May I please have the DSM3-R that you 

10 were using to fold up the — 

11 THE COURT: The witness has it. I thought you had 

12 the excerpt that was used. 

13 MR. JOHNSON: I did have the excerpt. 

14 (Brief pause in the proceeding.) 

15 e.Redirect 

16 REDIRECT EXAMINATION 

17 BY MR. JOHNSON: 

18 Q Mr. Sheffler spent a good deal of time talking about a 

19 matter of choice. Were the — in late 1965, in your 

20 opinion, Doctor, was John Gunsalus smoking cigarettes as a 

21 matter of choice? 

22 A To the best of my understanding, no, he was not. 

23 Q Is it — is there a difference between the first 

24 cigarette John Gunsalus ever smoked in his life and, say, 

25 the last cigarette he smoked in 1965? 
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1 A I don't understand your question. 

2 Q In terms of his — in terms of his ability to stop. 

3 A Of course. Of course. If that — with the addiction 

4 — with any medication, with any drug, free choice is 

5 something that gets diminished and then lost. 

6 Q Doctor, is it appropriate to compare the psychoactive 

7 affects of chocolate with the psychoactive affects of 

8 cigarettes? 

9 A I really don't think so. 

10 Q Why is that? 

11 A Because the one — and, again, I think DSM3-R points 

12 this out, that they’re so minor that — but it's not in the 

13 same league with other drugs. The same goes for caffeine 

14 for most people. There are a few people with whom caffeine 

15 addiction is a very serious problem. But for most — 

16 THE COURT: You weren't asked about caffeine, only 

17 about chocolate, unless there's caffeine in chocolate. 

18 A Okay. 

19 MR. JOHNSON: I think there is, your Honor. 

20 THE WITNESS: Yes, I think there is. 

21 THE COURT: But you're not the witness, Mr. 

22 Johnson. 

23 BY MR. JOHNSON: 

24 Q Doctor, with respect to counsel's comment that the 

25 surgeon general has said that there are 41 million people 
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1 who have been able to quit cigarettes without medical 

2 intervention, in your experience, Doctor, are there many 

3 people who have been able to quit heroin without medical 

4 intervention? 

5 A Roughly 30 percent of all heroin users, yes, 

6 Q How about cocaine? 

7 A Same thing, roughly 30, 35 percent. 

8 Q How about alcohol? 

9 A Roughly the same, in that area. 

10 Q Does the fact that 30 percent of heroin addicts can quit 

11 heroin, mean that heroin isn't addictive? 

12 A No, to me it does not. 

13 Q How about — does the same apply to cocaine and alcohol? 

14 A The same applied to cocaine and alcohol. 

15 Q Would you agree with the surgeon general.that there are 

16 millions of people who would like to quit smoking, but 

17 cannot? 

18 A I certainly would. 

19 Q During the 40's and 50's, if Mr. Gunsalus were to have 

20 wished to obtain outside help to help him stop smoking, 

21 would such hulp have been available? 

22 A It would not have been available. 

23 Q How about even in the 60's or 70's? 

24 A It would not have been available. 

25 Q How does the availability of programs for someone in Mr. 
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Gunsalus' station in life, compare with other available 
programs for other addictive drugs? 

MR. SHEFFLER: Your Honor, can we have less leading 


questions asked. 

MR. JOHNSON: I asked the doctor to make a 
comparison, your Honor. I don't think that I invited to 
tell him what it was. 

THE COURT: Well, X think that we don't need the 
question. It's not because it's leading, but it just goes 
beyond the scope of redirect. 


BY MR. JOHNSON: 

Q The — Doctor, do persons who use cocaine or heroin 
regularly indicate that they like it? 

A Most people using heroin after a period of a few months, 
indicate that they do not like it, but they need the heroin 
in order to stay normal. 

Q How about cocaine? 

A Cocaine, most people continue to like the thrill of the 
cocaine, even having used it for a while. 

Q Does that mean that they are not addicted to cocaine? 

A No, they're addicted to cocaine. 

Q Is there a difference between deciding to make -- to 
stop using a substance and carrying out that decision? 

A There certainly is. One can make a sincere desire to 
stop using a drug, but not be able to do it, for want of — 
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1 what I've been talking about all afternoon. 

2 Q Does that mean that the person lacks gumption? 

3 A No. 

4 Q Or moral fiber? 

5 A No. 

6 Q Doctor, with respect to DSM3-R and nicotine dependence, 

7 I would direct your attention to Page 168 of that document. 

8 MR. JOHNSON: May I approach the witness, your 

9 Honor? 

10 THE COURT: Yes. 

11 MR. SHEFFLER: Your Honor, since I gave my only 

12 copy to Mr. Johnson and the witness, may I go up and look 

13 over — 

14 THE COURT: Certainly. Would you wait until 

15 counsel approaches? 

16 MR. JOHNSON: Yes. 

17 BY MR. JOHNSON: 

18 Q I direct your attention to footnote one on Page 168. 

19 Does that discuss occupational or social functioning with 

20 respect to nicotine dependence? 

21 A May I read it? 

22 Q Please. 

23 A Aloud? 

24 Q Please. 

25 A Because of the availability of cigarettes and other 
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1 nicotine containing substances, in the absence of a 

2 clinically significant nicotine intoxication syndrome, 

3 impairment in occupational, social functioning is not 

4 necessary for a rating of severe nicotine dependence. 

5 Q Now, as a practicing psychiatrist, that last phrase, 

6 "impairment is not necessary for a rating of severe nicotine 

7 dependence," what does that mean? 

8 A That means that you can go to work and practice 

9 psychotherapy even while you're withdrawing yourself from 

10 cigarettes, but you can still have the severe nicotine 

11 syndrome. 

12 Q Thank you, Doctor. 

13 MR. JOHNSON: I'm sorry, your Honor. May I have 

14 Mr. Shein approach the witness, or perhaps — Mr. Sheffler 

15 — for one other point. 

16 THE COURT: Well, does he have to see that to make 

17 it. 

18 MR. JOHNSON: I think he does, your Honor. 

19 THE COURT: All right. 

20 BY MR. JOHNSON: 

21 Q Does your — Doctor, does the DSM3-R have anything to 

22 say about the ability of persons to give up nicotine use? 

23 A May I read it? 

24 THE COURT: Well, first why don't you answer yes or 

25 no. 
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1 A Yes, it does. 

2 Q What does it have to say on that subject? 

3 A Most — the course of nicotine dependence is variable. 

4 Most people repeatedly attempt to give up nicotine use 

5 without success. In some the dependence is brief, in that 

6 when they experience concern about nicotine use, they 

7 promptly make an effort to stop smoking — smoking and are 

8 successful. There are many cases they may experience a 

9 period of nicotine withdrawal lasting from days to weeks. 

10 Studies of treatment outcome suggests that the relapse rate 

11 is greater than 50 percent in the first six months, and at 

12 least 70 percent within the first 12 months. After a year's 

13 abstinence, subsequent relapse is unlikely. 

14 Q Does that same passage discuss the existence or lack of 

15 existence of nicotine withdrawal? 

16 A Yes, it does. 

17 Q Would you read that into the record, please. 

18 A The difficulty in giving up nicotine use, definitively, 

19 particularly cigarettes, may be due to the unpleasant nature 

20 of the withdrawal syndrome. The deeply ingrained nature of 

21 the habit, the repeated effects of nicotine which rapidly 

22 follow the inhalation of cigarette smoke, something like in 

23 the order of 75,000 puffs per year for a pack a day smoker, 

24 and the likelihood that a desire to use nicotine is 

25 elicited by environmental cues such as the ubiquitous, 
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1 presence of other smokers and the wide-spread availability 

2 of cigarettes. When efforts to give up smoking are made, 

3 nicotine withdrawal may develop. 

4 Q Doctor, is advertising one of the — those are also one 

5 of those environmental cues in your opinion? 

6 A Yes, it is. 

7 THE COURT: Have you finished with — 

8 MR. JOHNSON: I have finished. 

9 Q And, Doctor, the tab that — the tab that — the place 

10 that when Mr. Sheffler was having you read from, is entitled 

11 what? 

12 A Nicotine Induced Organic Mental Disorder. 

13 Q The area where I was having you read — 

14 A Nicotine Dependence. 

15 Q Are they two different portions of the book, or are they 

16 the same mental disease? 

17 A Well, nicotine with the organic mental disorder is a 

18 very extreme reaction upon withdrawal that happens to few 

19 people. I think they're related, but not identical. 

20 Q And what did you diagnose Mr. Gunsalus as having? 

21 A A nicotine dependence. He never attempted to withdraw 

22 successfully. 

23 Q Now, Doctor, you were questioned about certain portions 

24 of your deposition regarding hypothetical questions about 

25 Mr. Gunsalus. And I would like to direct your attention to 
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1 Page 200, Mr. Sheffler. 

2 MR. SHEFFLER: Of whose deposition? 

3 MR. JOHNSON: Dr. Tashjian's deposition. 

4 THE COURT: You have it there, don't you? 

5 MR. SHEFFLER: Yes, I do. 

6 THE COURT: All right. 

7 BY MR. JOHNSON: 

8 Q Doctor, the question by Mr. Sheffler: 

9 Doctor, the only thing that the warning would say, 

10 smoking causes lung cancer, context of the warning that it 

11 would — 

12 THE COURT: Just a minute, just a minute, Mr. 

13 Johnson. 

14 He was asked about certain topics. Do you want to 

15 direct his attention to the page there, and see if there was 

16 — it was different or something. You can't read his whole 

17 deposition on redirect. 

18 MR. JOHNSON: I certainly don't intend to, your 

19 Honor. I'm only going to that portion that deals with the 

20 hypothetical questions about the use of a particular warning 

21 and John Gunsalus. 


22 

THE 

COURT: 

Well what page or line, 

please. 

23 

MR. 

JOHNSON 

: Page 2 — 


24 

THE 

COURT: 

The question is at Line 

6? 

25 

MR. 

JOHNSON 

The question is at Line 6. The 
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1 answer begins — 

2 MR. SHEFFLER: Your Honor, I did not use this 

3 portion of the deposition in my examination of Dr. Tashjian. 

4 THE COURT: That's the point. I don't require 

5 this. 

6 MR. JOHNSON: Yes — 

7 THE COURT: I'll see you at sidebar. Perhaps you can 

8 take — we'll take a ten minute recess. 

9 You can be excused. 

10 THE WITNESS: I can stretch? 

11 THE COURT: Use the men’s room, leave the 

12 courtroom, do what you'd like. 

13 I’ll see counsel at sidebar. 

14 (Sidebar discussion as follows:) 

.15 THE COURT: This is — it was about the 500 — 

16 something or other. 

17 MR. JOHNSON: Yes. What actually happens, your 

18 Honor, and the witness referred to this, is there was a 

19 portion of this deposition — 

20 THE COURT: Yes. 

21 MR. JOHNSON: — It goes from about 199 to about 

22 220 — 

23 THE COURT: All right. 

24 MR. JOHNSON: — where there were a whole series of 

25 questions about warning. Counsel read the last question, 
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1 which is at 218, which was — 

2 MR. SHEFFLER: 220. 

3 MR. JOHNSON: 218 is where you read the business 

4 about 500 years away. 

5 THE COURT: He didn't read — he didn't read 

6 anything. He said, did you at your deposition say anything 

7 about 500, 53 is a long time away. Or is it 500 years away. 

8 Now, by the time you got done, he said it three times, 

9 because you kept objecting to the question. 

10 MR. JOHNSON: Yes. 

11 THE COURT: But that was — all right. So — 

12 MR. JOHNSON: His answer — 

13 THE COURT: And that's in — he said, did you give 

14 that answer. But the question was, do you know if John 

15 Gunsalus would have reacted the same way at age ten if he 

16 was confronted with the warning that smoking causes lung 

17 cancer. And the answer in context, is that all things being 

18 equal about advertising, et cetera, et cetera, et cetera, he 

19 probably might have used denial. It won't get me. Age 53 

20 is a long time away. It's 500 years away. 

21 MR. JOHNSON: The point — 

22 THE COURT: Now, what is it that you want to bring 

23 about that question and answer? 

24 MR. JOHNSON: I want to bring out the fact that he 

25 qualified the answer, and that he explained what he meant 
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1 about all things being equal, about advertising, et cetera, 

2 et cetera, et cetera. 

3 THE COURT: Well, okay. 

4 MR. JOHNSON: In the earlier portions of the 

5 deposition. 

6 THE COURT: Now, then let him read his deposition 

7 and ask him how did you qualify it in the earlier part. 

8 Don't just start reading 20 pages of the deposition, Mr. 

9 Johnson. 

10 MR. JOHNSON: All right. I’ll start here, and I'll 

11 go back to the point — but he's referring to what I 

12 believe — he is referring to — 

13 THE COURT: Well, you can ask him what he was 

14 referring to, and then he can look at what he said and 

15 explain it. 

16 MR. JOHNSON: May I direct him to certain portions 

17 of it, so I don't have to have him read the whole 

18 deposition. 

19 THE COURT: Well, you can direct him. 

20 MR. JOHNSON: Without having it read aloud, unless 

21 you raise it, that's part of what he was referring to. 

22 THE COURT: You can't read it out loud. He's your 

23 witness — 

24 MR, JOHNSON: I understand that. 

25 THE COURT: And you have the notion that you can 
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1 deprive opposing counsel of the right to cross-examine him 

2 or that you have the right to dictate how it's done. You 

3 can't tell him how to conduct his cross-examination. There 

4 wasn't anything offensive about his cross-examination 

5 considered in the context of your direct. And I kept out 

6 all the things that he relied on to reach his opinion. Now, 

7 he — he didn't quote him, and he certainly was no more 

8 dramatic. As a matter of fact, when he said it, he even 

9 said it as if it was his words instead of the doctors. 

10 MR. SHEFFLER: That’s right. 

11 MR. JOHNSON: No, I don't think he said that, your 

12 Honor. I think he said, didn't you tell me that, and went 

13 on to say -- 

14 THE COURT: Yes, but then when he said 53 away and 

15 500 years, it sounded as if that's the way he was 

16 characterizing it. It didn't sound like he was quoting the 

17 doctor. Now, maybe by the — 

18 MR. JOHNSON: He obviously — 

19 THE COURT: — time you got up and complained about 

20 it a couple of times, I'm not sure. But -- 

21 MR. JOHNSON: I wish to use the deposition and the 

22 portion — and the areas that questioned now on redirect. 

23 THE COURT: You may ask him to refer to his 

24 deposition and to explain that answer, if you can, and 

25 that's all you can do. You cannot quote the deposition, you 
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cannot read parts of it into the record. You can allow him 
the opportunity to explain his answer to the question that 
people — Gunsalus denied because he thought 53 years was a 
long time away, or even 500 years away. And you can ask him 
whether that's what he said. You can have use the 
deposition to refresh his recollection, but you can't read 
from the deposition. He can qualify his answer, if he wants 
to, but I think that's all you can do. 

Do you want a break? 

MR. JOHNSON: Just for five minutes, yes. 

THE COURT: Okay. Take five minutes. 

(Recess taken.) 

THE COURT: Did you just plan to have Dr. Tashjian 
today, right? We’ll finish with him and that will conclude 
the day, right? 

MR. JOHNSON: Mm-hmm. 

MR. MANNINO: Your Honor, before you excuse the jury 
for the day, can we see you at sidebar about scheduling? 

THE COURT: Well, see me now. 

(Sidebar discussion on the record as follows:) 

THE COURT: What's the nature of the problem? 

MR. MANNINO: I beg your pardon? 

THE COURT: What's the nature of the problem? 

MR. MANNINO: Two things. I think this is the 
last — well, that's a problem. The bigger problems are, I 
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1 think it's their last witness, we’re going to make a motion, 

2 and secondly I have to be in the Commonwealth Court at 9:00 

3 tomorrow. 

4 THE COURT: Sit down, please. 

5 MR. MANNINO: I have an argument — 

6 THE COURT: Why do you have to talk about that 

7 before we excuse the jury? We’ll begin at 10:00 o'clock. 

8 MR. MANNINO: Well, I thought we might want to have 

9 an argument tomorrow on our motion. 

10 THE COURT: Well, maybe we'll have it this 

11 afternoon. 

12 MR. MANNINO: Okay. 

13 THE COURT: We also have those deposition — 

14 MR. JOHNSON: They wouldn't meet with us. 

15 MR. MANNINO: Well, we'll talk about that — 

16 THE COURT: Just a minute. We're going to have to 

17 have the argument and I'll postpone it an hour, because we 

18 have to straighten out the depositions and everything. 

19 MR. MANNINO: Yes. 

20 THE COURT: I'll try and keep it in that time. 

21 (End of sidebar discussion.) 

22 THE COURT: You may proceed. 

23 BY MR. JOHNSON: 

24 Q Doctor, on cross-examination you were asked about the 

25 comment, age 53 is a long-time away, it's 500 years away, 
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1 regarding your deposition. Is that comment contained to 

2 page 218? 

3 A Yes. 

4 Q And would you please read the question that elicited 

5 that comment and the complete answer? 

/ 

6 A Question, do you know if John Gunsalus would have 

7 reacted in the same way at age 10 if he was confronted with 

8 a warning that smoking causes lung cancer? 

9 Answer: All things else being equal about 

10 advertising, et cetera, et cetera, et cetera, he probably 

11 might have used denial. It won't get me. Age 53 is a long 

12 time away, it's 500 years away. 

13 Q Now, Doctor, what did you mean when you said prior to 

14 the answer that Mr. Sheffler elicited, all things else being 

15 equal about advertising, et cetera, et cetera, et cetera, he 

16 probably might have used denial. 

17 A I don't know how I can explain it otherwise, Mr. 

18 Johnson, but I've tried to convey this afternoon that if in 

19 the whole context of advertising the thrust is that smoking 

20 is good for you, socially it's good, it does this and that, 

21 it's a nice, pleasurable relaxation, it's recreational, et 

22 cetera, et cetera, if in that whole context someone says it 

23 will cause lung cancer to a ten-year-old, to a ten-year-old, 

24 remember, someone who is 53 is as old as Methuselah, and 

25 that's so far away it's out of — it's out of sight. It 
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1 would have been a meaningless term. 

2 If the whole context — 1 used the analogy with 

3 strychnine, and I don't want to belabor — 

4 THE COURT: No, you don't need to repeat that. 

5 A Okay. 

6 Q What sort of warning would be necessary for the 

7 ten-year-old in that situation? 

8 A Well, the warning has got to be, the warning, smoking 

9 can cause lung cancer, et cetera, whatever physical illness 

10 is listed, but without the surrounding — it's got to be in 

11 the context that's more congruent. And it's an incongruent 

12 context if you're giving a warning while at the same time 

13 you talk about how great and wonderful and terrific and 

14 marvelous it is. 

15 Q I believe on cross-examination you referred to a 

16 particular sort of advertisement and I'd like to show you an 

17 advertisement -- 

18 MR. SHEFFLER: Your Honor, I'd object to this. It's 

19 beyond the scope of the cross, and besides which I have 

20 another objection I'd like to take up at sidebar if 

21 necessary. 

22 THE COURT: I'll take it up with you at sidebar. 

23 (Sidebar discussion as follows:) 

24 THE COURT: What is this? 

25 MR. JOHNSON: Judge, he specifically mentioned the 
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1 water-skiing ad. This is the water-skiing ad. 

2 MR. SHEFFLER: I did not mention anything about it, 

3 he did. 

4 MR. JOHNSON: He specifically mentioned the 

5 water-skiing ad as an example — 

6 THE COURT: When, in his cross? 

7 MR. JOHNSON: Yeah. 

8 THE COURT: No, it was in your direct. 

9 MR. JOHNSON: It was on cross. 

10 THE COURT: You can ask him about it — 

11 MR. SHEFFLER: Your Honor, I think another issue — 

12 two other issues. 

13 THE COURT: Yes. 

14 MR. SHEFFLER: I certainly can't use any 

15 advertisements in my cross-examination. I don't think it's 

16 appropriate to re-dredge up these advertisements and show 

17 them another time. Besides which (inaudible) I specifically 

18 questioned Dr. Tashjian as to whether or not he was an 

19 expert in advertising. I said, Doctor, are you an expert in 

20 advertising? His answer, no. And — 


21 

MR. 

JOHNSON: 

But in response to 

22 

MR. 

SHEFFLER: 

— of course 

23 

MR. 

JOHNSON: 

In response — 

24 

MR. 

SHEFFLER: 

Let me finish. 

25 

MR. 

JOHNSON: 

I’m sorry. 
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1 MR. SHEFFLER: If I had known that he was going to 

2 be offered as an expert in advertising or to express 

3 opinions about it, I'd do that on voir dire. 

4 MR. JOHNSON: Your Honor, the question that you just 

5 dealt with, which you say — your Honor said I could go 

6 into, said in — all things are equal in terms of 

7 advertising and I want to know what he meant by that. 

8 THE COURT: Well, he said what he meant. He's just 

9 explained it and he's explained it adequately. He said this 

10 would be congruent, it can't be coupled with somebody 

11 attractive and he said it over and over again, and you can't 

12 go back into these ads with that question. 

13 MR. JOHNSON: Fine. 

14 (End of sidebar discussion.) 

15 BY MR. JOHNSON: 

16 Q Doctor, if there is a message by a manufacturer that 

17 associates smoking with healthy athletic activities, and at 

18 the same time a comment by an adult smoker, or even an adult 

19 nun, that smoking is bad for you, which is the stronger 

20 message? 

21 A The positive message that it's a healthy adult activity. 

22 Q Why is that the stronger message? 

23 A It's our human nature, psychologically, that we tend to 

24 be seduced by glamorous things. I keep using the word 

25 glamour, but we all tend to be seduced by that which is 


MNAT 00015395 

http ://legacyJibrary.ucsf.e(^di±fdlctQpi)0)i|Wsftv.industrydocuments. ucsf.edu/docs/yxgl0001 


161 


1 pleasurable. We tend not to read the fine print in life. 

2 Q Doctor, with respect to Mr. Sheffler's question about 

3 the comment from somebody in his family about cutting out a 

4 knot in your throat, Doctor, would the message, the verbal 

5 message that Mr. Sheffler referred to be as effective as a 

6 photograph of a knot being cut out of a throat? 

7 A No, it would not. 

8 Q Why would the photograph be more effective to convey the 

9 message? 

10 A Again, the visual is more emotionally impactful, just as 

11 it — the visual is much more emotionally impactful than the 

12 verbal, and it is as a general principle with us. 

13 Q Doctor — 

14 MR. JOHNSON: X must approach, I'm afraid, your 

15 Honor, one last time. Mr. Sheffler may want to come with 

16 me . 

17 THE COURT: Yes, he will, if you're using his copy 

18 of something. 

19 You want to move back, Mr. Johnson? 

20 MR. JOHNSON: Oh, certainly, your Honor. 

21 BY MR. JOHNSON: 

22 Q Doctor, what's the chapter heading I have at tab one 

23 that I just put in the book? 

24 A Pysho — the chapter is psychoactive substance use 

25 disorders. 
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1 Q And if we turn to tab two, what is that heading? 

2 A Under that one of the substance use disorders is 

3 nicotine dependence. 

4 Q Is that the substance use disorder that you diagnosed 

5 Mr. Gunsalus as having? 

6 A No, there's a — 

7 MR. SHEFFLER: This is the third time we've gone 

8 through this, your Honor. 

9 MR. JOHNSON: I think the last question I ask will 

10 clear up where I'm going, your Honor. 

11 BY MR. JOHNSON: 

12 Q Doctor, the tab that Mr. Sheffler had marked, is that in 

13 the substance use disorder section of the book? 

14 A It's under organic mineral disorders — 

15 THE COURT: You have established that — 

16 MR. SHEFFLER: It's the third time. 

17 MR. JOHNSON: No, I have not, your Honor. 

18 THE COURT: We just asked that before. 

19 MR. SHEFFLER: We've done this three times. 

20 THE COURT: Well, I'll only bite twice. Okay. 

21 Does that conclude the redirect? 

22 MR. JOHNSON: One or two points, your Honor. 

23 THE COURT: Very well. 

24 BY MR. JOHNSON: 

25 Q You were asked about p.eer pressure, Doctor. In the 
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1 context of using commercially available products, what is 

2 the source of peer pressure? 

3 A I would say a major source would be advertising. 

4 Q Why is that? 

5 A Because it's something that's available to all within 

/ 

6 the peer group. It's something that all within the peer 

7 group find they can relate to. Advertising tends — the 

8 essence of advertising is to seduce. 

9 Q Now, Doctor, Mr. Sheffler asked you about learned 

10 habits. Would you consider reading a daily newspaper every 

11 morning to be a learned habit? 

12 A It could be. It could be. 

13 Q Is it appropriate to compare a learned habit like that 

14 to using cigarettes, a pack a day? 

15 MR. SHEFFLER: Your Honor, I object. I never — 

16 THE COURT: Sustained. 

17 MR. SHEFFLER: Thank you. 

18 THE WITNESS: What? 

19 THE COURT: I sustained the objection. 

20 BY MR. JOHNSON: 

21 Q Doctor, would you consider smoking one to two packs of 

22 cigarettes a day to be only a learned habit or something 

23 more? 

24 A Oh, much more, much more. 

25 Q Why is that? 
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1 A It is — it is a physiologic — it is physiologic as 

2 well as psychologic. It is at least equally, if not more 

3 physiologic than psychologic. A learned habit you consider 

4 purely in the realm of one's psychology. We're talking 

5 about something that's in the bloodstream of every smoker. 

6 Q Doctor, Mr. Sheffler asked you if you agreed that 70 

7 percent of adult males back in the 1940's were cigarette 

8 smokers. As a doctor are we seeing any consequences of the 

9 fact that 70 percent of adult*males in the '40s were 

10 smokers? 

11 MR. SHEFFLER: Objection, your Honor — 

12 THE COURT: This is not appropriate redirect. 

13 Sustained. 

14 BY MR. JOHNSON: 

15 Q Are there any long-term medical consequences to the 

16 prevalence of smoking in the 1940's? 

17 MR. SHEFFLER: Objection, your Honor. 

18 THE COURT: May I see counsel at sidebar? 

19 (Sidebar discussion on the record as follows:) 

20 MR. SHEFFLER: It's totally outside the scope of my 

21 cross-examination ■ 

22 MR. JOHNSON: No, it's not, no, it's not — 

23 THE COURT: Well, he did ask — he did ask about 

24 how many people did it. It was brought up in the context of 

25 how many people who could give it up. You have not 
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qualified him as someone on trends and statistics. You had 
other witnesses on that. If you bring this up on redirect, 
we start a whole new testimony, and then he is going to have 
another hour or two of cross-examination, and he is going to 
say he doesn't know, he's not familiar. He won't remember 
or he doesn't know what the Surgeon General's report said. 

I think it's basically unfair. You can ask him if you want 
about how these people were able to give it up and John 
Gunsalus wasn't, if that's what you're going to do. But you 
can't get him onto long-term trends about cancer, about 
smoking in the '40s or '70s. It goes far beyond anything 
you said you would do on direct, and it's not.called for by 
the cross. 

MR. JOHNSON: Very well, your Honor. 

(End of sidebar discussion.) 

MR. JOHNSON: No further questions, your Honor. 

THE COURT: Do you have any brief recross? 

MR. SHEFFLER: Just two questions, your Honor, if I 
may, from here? 

THE COURT: Yes. 

RECROSS-EXAMINATION 

BY MR. SHEFFLER: 

Q Doctor, do you know whether or not John Gunsalus saw any 
advertisements for Pall Mall cigarettes before the age of 
ten? 
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1 A I would assume he did. I do not know with certainty 

2 that he did. 

3 Q You do not know whether or not Mr. O’Hanlon, the person 

4 who encouraged John to begin smoking, you don't know whether 

5 he saw any advertisements for Pall Mall cigarettes at that 

6 time either, do you? 

7 A Not with certainty. 

8 MR. SHEFFLER: Thank you. No further questions. 

9 MR. JOHNSON: No further questioning on my part, 

10 your Honor. 

11 THE COURT: You're excused, Dr. Tashjian. 

12 And ladies and gentlemen of the jury, it's the end 

13 of the day, I'm going to excuse. I have some problem about 

14 when to recall you tomorrow, because of another matter I 

15 have early in the morning and because of some housekeeping 

16 matters of counsel. I want very much not to keep you 

17 waiting. I'm going to ask you to come in at 10:15 with the 

18 hope that we'll be able to begin promptly at that time. And 

19 let me see if there's anything unusual about when we’ll end 

20 tomorrow. 

21 No, I would expect to end at 4:30, a little before 

22 then. Thank you. Now, I'll give you my closing speech as 

23 usual. Remember, we're approaching the end of the 

24 plaintiff's case. We haven't heard the defense, except an 

25 outline in opening of what it might be. Keep an open mind. 
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1 Don't talk about this case with your family or friends, not 

2 with each other, and don't pay any attention to anything on 

3 the radio or on television about this case or about any 

4 other cigarette or smoking case. Thank you. Good 

5 afternoon. 

6 (Jury out at 4:30 o’clock p.m.) 

7 THE COURT: I guess I should — are you resting now? 

8 MR. JOHNSON: Well, your Honor, there's a couple of 

9 exhibits that we've shown Mr. Mannino that we intend to 

10 introduce, which is a federal life table, Social Security 

11 records under seal, and a death certificate for our client. 

12 Now, I can tell you that I believe the original 

13 death certificate is with Mr. Girton at his office, and I've 

14 submitted a copy. 

15 THE COURT: Well, do you object to any of this? 

16 MR. MANNINO: The way in which they're presented, I 

17 understand -- I understand with respect to the death 

18 certificate that there are some pages which actually are 

19 transmittal letters from our office. I think if it's going 

20 to go to the jury, which is fine with me, it should just be 

21 the last page. The death certificate. 

22 THE COURT: All I have is a death certificate. I 

23 mean it's stipulated that he died, but — 


24 

MR. 

MANNINO: 

I have no 

problem with 

that, 

just — 

25 

THE 

COURT: 

-- there's 

the causes of 

death 

and the 
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1 date and — 

2 MR. MANNINO: I have no problem with the death 

3 certificate just the way it was given to me. It had two 

4 other pages on it. 

5 MR. JOHNSON: That's not a problem. What we gave 

6 the Court was just the death — I didn't know you got the 

7 other two pages. 

8 THE COURT: All right. 

9 MR. MANNINO: I understand that the General Exhibit 

10 8 which is the Social Security records is being offered only 

11 for employment places and times, and I have no objection to 

12 that, limited to that. 

13 THE COURT: All right. 

14 MR. MANNINO: The General Exhibit 19, which is life 

15 tables which is totally irrelevant, there's no claim for 

16 lost wages and life expectancy does not seem to me to be 

17 relevant in the context of a claim for pain and suffering. 

18 MR. JOHNSON: I would disagree, your Honor, I think 

19 the plaintiff specifically said here I am dying at age 55. 

20 I think that in fact a normal life expectancy would be 

21 approximately 15 years as well. 

22 MR. MANNINO: I think that he's dying at the age of 

23 55, what was bothering him was that he was dying — 

24 THE COURT: Well, he can't get damages for the 

25 period he didn't live, because he didn't live so he wasn't 
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1 damaged. And that's, I mean in the sense that he didn't 

2 have pain and suffering for the time he didn't live. So 

3 that his pain and suffering is less than if he had lived 

4 longer, I would presume. 

5 MR. JOHNSON: I would say so, but I think that the 

t 

6 life table demonstrates that he died at a younger than 

7 normal age, which is kind of obvious, your Honor, but — 

8 THE COURT: I will tell the jury what normal life 

9 expectancy is. 

10 MR. JOHNSON: And all we're asking, by the way, is 

11 that one line for age (inaudible) for a white male.. We're 

12 not asking that they go peruse through the various 

13 permutations. 

14 THE COURT: Well, I'm not going — I'll read that 

15 and I'll give them my usual charge that that's a statistical 

16 figure and that that doesn't mean that any one person lives 

17 that long for any number of reasons, which I suppose they 

18 can figure out from the fact that he didn't. 

19 MR. JOHNSON: What I think I've heard, your Honor, 

20 is that includes people who are going to die the next day 

21 and people who are going to live for 40 more years. 

22 THE COURT: That's right. From smoking, from heroin 

23 and from automobile accidents. 

24 MR. JOHNSON: As well as everything else, your 

25 Honor. 
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1 THE COURT: Yes. Bladder cancer from roofing tar, 

2 how about that? 

3 MR. JOHNSON: Very few, but it might have happened. 

4 By the way, your Honor, you I thought had instructed counsel 

5 to give me those articles. Apparently some of them are not 

6 published in any journals — 

7 THE COURT: All right, now let's see all the things 

8 we have to fight about and dispose of. The roofing tar 

9 articles, have you given them? 


10 

MR. 

MANNINO: 

They will be given to 

him tomorrow 

11 

morning, your Honor. 



12 

MR. 

JOHNSON: 

Your Honor, may I — 


13 

MR. 

MANNINO: 

They will not be used 

tomorrow. 

14 

MR. 

JOHNSON: 

May I have permission 

tomorrow to 


15 stand up, say I've offered some exhibits and say I rest in 

16 front of the jury? 

17 THE COURT: Yes, yes. All right. Let's see. 

18 You're going to give me your objections to the points for 

19 charge by — what is today, Thursday? Tomorrow. 

20 MR. JOHNSON: Tomorrow. 

21 THE COURT: I'm beginning to think about the form of 

22 the interrogatories. We have the designations, we have the 

23 Helen Prybylinski matter and we have the Pietra matter, and 

24 we have some other depositions; is that right? 

25 MR. MANNINO: That is correct, your Honor. 
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1 THE COURT: All right. Now, let's see.what we can 

2 resolve of that tonight and how long we'll take tomorrow. 

3 Do you want to — you want to argue the motion to dismiss at 

4 the end of the plaintiff's case now? 

5 MR. MANNINO: He hasn't rested yet, so I prefer to 

6 file something, and I don't know what he's going to do — if 

7 all he's going to do is get up tomorrow and say I rest, I 

8 don't think it's appropriate for me at this date to do it, I 

9 can't. I think under the rules I have to wait until he 

10 rests. 

11 MR. JOHNSON: I think that defense counsel can 

12 expect that I will move into evidence the exhibits I have 

13 offered, including the three that I've just — 

14 THE COURT: And do it in writing and I'll give you 

15 three minutes, so we don't take -- I would have heard you 

16 for longer today, but I'm not going to make the jury — 

17 MR. MANNINO: If I can do it now without waiving my 

18 rights under the rules, because my understanding is you can 

19 only file a motion for a directed verdict after the 

20 plaintiff has rested. If your Honor will relieve me — 

21 THE COURT: You may do that then after the plaintiff 

22 has rested. 

23 MR. MANNINO: Thank you. 

24 THE COURT: I think in a civil case Mr. Johnson 

25 could waive that if he wished to, but maybe we could spend 
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1 the time better — 

2 MR. MANNINO: I'm prepared to argue the motion now, 

3 your Honor, if Mr. Johnson will make that waiver. 

4 MR. JOHNSON: I'm at the pleasure of the Court. 

5 I'll be happy to do that if the Court finds it convenient to 

6 do it right now. 

7 THE COURT: The pleasure of the Court is not to keep 

8 the jury waiting interminably and to finish the case on 

9 time. I had not anticipated in setting the time for this 

10 case that you wouldn't be able to agree on anything as 

11 simple as designations of depositions. 

12 Are you still resisting Dr. Pietra? 

13 MR. JOHNSON: Yes, your Honor. 

14 THE COURT: And — that's the first, that will come 

15 on tomorrow morning, so that we have to do tonight. What 

16 about — you haven't had a chance to see about Helen 

17 Prybylinski. Has anyone been looking at the Gunsalus 

18 depositions or whatever the others are? 


19 

MR. 

JOHNSON: 

Your Honor — 

20 

MR. 

MANNINO: 

I’d like to address that because what 


21 I've been advised is that this morning Mr. Shein and his — 

22 Mr. Childs advised Miss Caldwell and Mr. Strauber that they 

23 had to sit through Dr. Tashjian and that Mr. Shein was busy 

24 tonight so they could not look at the Gunsalus deposition 

25 transcripts or anything else. So that no one, although we 


MNAT 00015407 


http://legacy.library.ucsf.efl>ii/tiob(eltctOt^tf)Q^pB>iv.industrydocuments.ucsf.edu/docs/yxgl0001 



173 


1 were prepared — 

2 THE COURT: Mr. Childs isn't busy, is he? 

3 MR. JOHNSON: Actually Mr. Childs is rather busy, 

4 your Honor, but the point is — that's just not so and if we 

5 want to get into a name-calling contest, we can. 

6 THE COURT: No, I want to resolve how we’re going to 

7 work out any disagreements about the depositions. He 

8 certainly has a right to offer some of Mr. Gunsalus' 

9 deposition. What do you suggest, Mr. Johnson? 

10 MR. JOHNSON: Well, first of all, your Honor, I 

11 think that the question — I would take the position -- 

12 THE COURT: It won't become necessary if I grant his 

13 motion to dismiss, but let's assume that I will send the 

14 case to the jury. 

15 MR. JOHNSON: A happy thought, your Honor. The — 

16 with respect to Mr. Gunsalus, my position is that since it 

17 was a discovery deposition where they had an opportunity and 

18 did in fact use portions of the discovery deposition in 

19 their cross-examination on videotape that they are not 

20 permitted at this point to now pull out the discovery 

21 deposition and read portions of it to the jury. 

22 THE COURT: That’s absolute nonsense. The man is 

23 dead and can't be called, and what he said are admissions 

24 against him and they can do it. 

25 Now, it's subject to the usual rules of relevance 
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1 and prejudice and so on, but they certainly can read from 

2 his deposition. 

3 MR. JOHNSON: Well, your Honor — 

4 THE COURT: I mean you can't put in part of it 

5 without allowing him to put in other parts. 

6 MR. JOHNSON: We put in the portions of the video we 

7 wanted and they put in the portions of the video they wanted 

8 including their cross which covered the discovery 

9 deposition. They cited the discovery dep — 

10 THE COURT: The part that they put in in cross I 

11 would assume was what they would have done if you had put 

12 him on on the stand, they could have cross-examined him. 

13 But they still could have called him as of cross-examination 

14 in their case, you would concede that. You called their 

15 witnesses as of cross-examination, haven't you? 

16 MR. JOHNSON: If he was alive they certainly would 

17 have been able to do that, your Honor. 

18 THE COURT: Well then, since he is dead and since it 

19 was a deposition at which both sides were present, they may 

20 do so. Now — 

21 MR. JOHNSON: Very well, your Honor, I understand 

22 your ruling. 

23 THE COURT: — there may be some reason why the 

24 parts they want aren't appropriate, if I can only find — do 

25 we have the designations — 
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1 MR. JOHNSON: Well, that's what we're trying to 

2 figure out, your Honor. We got — we knew that because of 

3 your Honor's rulings that there would be a change in your 

4 Honor's designations. We got the -- I got the designations 

5 personally at 11:30 this morning. And we're going to work 

/ 

6 through them and try to get them done. 

7 THE COURT: You personally are not required to deal 

8 with it. But when you have two lawyers sitting at your 

9 side, you're personally required to get one of them to deal 

10 with it. 

11 MR. JOHNSON: Your Honor, we all got it at the same 

12 time and we're trying to go through those depositions and 

13 identify where there are objections and where — 

14 THE COURT: Is it true that Mr. Shein refused to do 

15 it this afternoon so that he could listen to Dr. Tashjian? 

16 MR. JOHNSON: Mr. Shein needed to do two things 

17 today, your Honor. One is to help me with Dr. Tashjian. 

18 The other is to go through the dep itself and identify what 

19 in the world they were designating so we could know whether 

20 to object or not. He's been trying to do that now. You 

21 can't obviously sit down and negotiate something unti] you 

22 know what it is that you're negotiating. 

23 THE COURT: That's true, but why can't it be done 

24 this evening since it's part — will Pietra’ take the whole 

25 day? It's just a short — 
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1 MR. MANNINO: No, Pietra will be very short, your 

2 Honor, probably a half hour at most. 

3 THE COURT: Is there anything you can do besides the 

4 Gunsalus deposition? 

5 MR. MANNINO: Your Honor, with respect to tomorrow, 

6 wasn't sure when the plaintiff was going to close, we 

7 thought it was tomorrow. We can probably get one witness 

8 tomorrow, but I — this particular witness that we were 

9 planning to call tomorrow will rely upon the deposition we 

10 designated. We designated these depositions, your Honor, by 

11 the way — the Gunsalus deposition designations were made in 

12 our final pretrial memorandum. The Schwandt deposition 

13 designations were made two to three weeks ago. With respect 

14 to Helen Prybylinski, we thought we were going, to be able to 

15 call her — 

16 THE COURT: Well, I will rule on them tonight 

17 without the benefit of the two of you. If Mr. Shein is 

18 unable to work tonight, I'll just go through them in 

19 chambers as I've done with the others and I'll give you the 

20 designations tomorrow. 

21 MR. JOHNSON: Well, your Honor, I or someone from m> 

22 staff will be here tonight to identify for the Court which 

23 ones we object to and whether we think that there need to be 

24 a counter-designation to put it in context. 

25 THE COURT: I have a final pretrial at 4:30, which 
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1 is — and I'm going to do that first before I get to this. 

2 I also seem to have misplaced your designations, although I 

3 know you gave them to me. 

4 All right, then — 

5 MR. JOHNSON: Can we have the name of the witness 

6 they may call tomorrow? 

7 THE COURT: Yes. Who is it you'll call? 

8 MR. MANNINO: Your Honor, we were planning to call 

9 Dr. Weinstein tomorrow, but frankly Dr. Weinstein is going 

10 to rely on some of those other depositions, and it's going 

11 to be very disjointed — 

12 THE COURT: I'm not asking you to call him first. 

13 You can do your case in the order you want, just as I let 

14 Mr. Johnson do his case in the order he wanted, even though 

15 it required me to stay till 8:00 one night and 9:00 another. 

16 MR. MANNINO: Your Honor, what I was thinking, and 

17 we are willing to take a day off our presentation, we can 

18 start our case if your Honor denies the motion on Monday, I 

19 think it would go much quicker particularly since we don't 

20 have any depositions ready to read in now. I don't think 

21 your Honor should be required to stay tonight, I don't — 

22 THE COURT: I'm bringing the jury in tomorrow. 

23 They're not going to come in to hear him say I offer three 

24 exhibits and the plaintiff rests. We are going on with your 

25 case tomorrow. 
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1 

MR. 

MANNINO: 

All right. 

2 

MR. 

JOHNSON: 

I would note, your Honor, 


3 candor, since we're all talking about staying here tonight, 

4 that Mr, Gunsalus' deposition designations are very lengthy 

5 and we're talking about a long stretch. 

6 THE COURT: Well, maybe we'll only do the beginning 

7 and not the end. I'll do the best I can. Fortunately, my 

8 cold is better. 

9 Let's see about Dr. Pietra, maybe we can do that. 

10 Have you had a chance to consider whether you're going to 

11 insist on Helen Prybylinski being here? 

12 MR. JOHNSON: Oh, your Honor, I absolutely want to 

13 find out what the problem is with Helen Prybylinski. I 

14 can't understand why three months later she has suddenly 

15 become unavailable when she wasn't before. 

16 THE COURT: Well, with the consent of the parties I 

17 will contact her physician. 

18 MR. MANNINQ: You have our consent, your Honor. 

19 MR. JOHNSON: I would also note, your Honor, that in 

20 the event -- Helen Prybylinski is the smut evidence that the 

21 defendants want to introduce. The — 

22 MR. MANNINO: She lived with him for 13 years, your 

23 Honor. If that makes it smut evidence, I guess that may be 

24 relevant -- 

25 MR. JOHNSON: I -- the point I'm trying to make, 
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1 your Honor, without having — since I have hot had the 

2 opportunity to read what they've designated, is that if in 

3 fact they want to call her as a witness and if by some 

4 remarkable situation she is suddenly now unavailable, the 

5 appropriate way to do it is videotape deposition in 

6 Coatesville, not by — by reading in her deposition. 

7 THE COURT: Well, I don't have any particular 

8 objection to that. Do you have an objection to that? 

9 MR. MANNINO: Not at all, your Honor. 

10 THE COURT: Of course then we'll get into another 

11 fuss about what — all the objections. Maybe I could send 

12 the magistrate to Coatesville to rule on the deposition as 

13 it goes on, because then we get into another thing, I'll 

14 have to edit the tape. 

15 MR. MANNINO: We designated the very — assorted 

16 passages of that, your Honor, to be very frank about it. 

17 THE COURT: where is that designation? 

18 MR. JOHNSON: Your Honor, when we — if your 

19 Honor — when your Honor goes to that pretrial, I'll sit 

20 down and I'll do it in whatever order you want so I can tell 
23 you where we stand on the issues. 

22 THE COURT: All- right. Why don't we do that and 

23 I'll review this thing about Dr. Pietra. He's not 

24 going to come voluntarily, I suppose? 

25 MR. MANNINO: He said — actually, your Honor 
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1 asked him what his availability was this week and he said he 

2 was there — and I did not hear him say he was even 

3 supposed to come back, and it was very clear, since he 

4 had made the motion and included it in his testimony — 

5 THE COURT: All right. I'm going to take the 

6 pretrial. 

7 MR. JOHNSON: Judge, I think the words were quite 

8 clear, he said, Dr. Pietra will accommodate — 

9 THE COURT: Accommodate the Court. 

10 MR. JOHNSON: Will accommodate the Court. He will 

11 not be here voluntarily but he'll be here in an effort to 

12 accommodate the Court. 


13 

THE 

COURT: 

Well, 

may point is — 

14 

MR. 

JOHNSON: 

: If 

the Court orders he should do so. 

15 

THE 

COURT: 

-- we 

ought to let him know tonight if 


16 we want him tomorrow, there is a certain amount of common 

17 courtesy. 

18 MR. JOHNSON: I would absolutely agree, your Honor. 

19 THE COURT: Therefore, that will be the first thing 

20 we will decide after the pretrial. 

21 MR. MANNINO: When shall we come back, your Honor? 

22 THE COURT: Come back? 

23 MR. MANNINO: I'm mean, I'm going to stay here, but 

24 we're not going to stay in your courtroom too. 

25 THE COURT: We'll, get in touch with you. 
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MR. MANNINO: Fine. 

MR. JOHNSON: Thank you, your Honor. 

THE COURT: Good afternoon for a while. 
(Adjourned at 4:40 p.m.) 
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